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Announcement of Annual Meeting August 25 


| The 1943 annual meeting of the American Judicature Society will be held at 
a luncheon in Parlor C of the Drake Hotel, Chicago, Illinois, at 12:30 p.m., 
Wednesday, August 25. All members of the Society are invited to attend this 
meeting, although because of war conditions it is not anticipated that members 
residing outside of the Chicago district will attend unless their presence is re- 
| quired at the American Bar Association meeting in session at the same time. 


President David A. Simmons will preside at the meeting, at which directors 
for the coming year will be elected. Chairman George E. Brand will preside at a 
separate meeting of the board of directors for the election of officers. Except for 
| the reports of officers, no other program is planned. 





The JOURNAL has been requested to call attention to a dinner meeting to be 
held Monday evening, August 23, at the Drake, under the joint sponsorship of 
the American Bar Association’s Section of Judicial Administration, Section of 
Criminal Law and Special Committee on Improving the Administration of Justice 
and the National Conference of Judicial Councils. President Robert M. Hutchins 
| of the University of Chicago, Federal Judge Merrill E. Otis of Kansas City, 
and Judge Hal W. Adams, Florida circuit judge, will be the speakers. 


= 


The Section of Judicial Administration and the Section of Criminal Law will 
unite in another feature of the convention program—a forum upon the new 
federal criminal rules, Tuesday, August 23. Judge George Rossman, chairman 
of the Section of Judicial Administration, will preside at the morning session, 
and Professor James J. Robinson, chairman of the Section of Criminal Law 
and reporter for the rules committee, will preside in the afternoon. 


Other features of the American Bar Association program of interest include 
the address by Chief Justice Robert G. Simmons of Nebraska before the Section 
of Judicial Administration Monday afternoon on “An Administrator for the 
State Courts,” and the various discussions of bar organization and bar activities 
in the Section of Bar Activities Tuesday morning. 
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A New Field of Service for the Judicature Society 
ROBERT N. WILKIN* 


To promote the efficient administration of 
justice is the purpose of the American Judica- 
ture Society. Thus far, its efforts have been 
devoted almost exclusively to the domestic 
scene. Has not the time now come for the ex- 
tension of the work of the Society into the in- 
ternational field? The president of the Society 
invited attention in that direction in his last 
annual report. 

The world in its present crisis calls out for 
constructive help. Is not the American Judica- 
ture Society, because of its detached position, 
its scientific and professional attitude, and its 
past accomplishments, qualified to offer crea- 
tive suggestions? The founders and early lead- 
ers of the Society—men such as Taft, Hughes, 
Root, Baker and Wigmore—were active partici- 
pants in the effort for world peace. Is this not 
a propitious time for the Society to take up and 
carry forward their plans for the establishment 
of law as a substitute for force in the world? 
Any realization of the objective of the Society, 
the Efficient Administration of Justice, would 
be a direct contribution to humanity’s most 
urgent need. 

Man’s social evolution has progressed from 
family to clan, from clan to feudal state, from 
state to nation and federal union; and now with 
the advent of the twentieth century and its 
facility of transportation and communication, 
that evolution has brought us face to face with 
the imperative need of s..ae civil organization 
for the control of man’s global activities and 
international affairs. Twice within the first 
half of the century that need has been so urgent 
that we have had world war for the want of 
world government. 

The nations that championed the law won the 
first world war, but they failed to solidify and 
hold their victory because they failed to estab- 
lish an international agency with sufficient 
power to enforce the law and preserve the peace. 
For that failure the United States must accept 
a large share of the responsibility. Sir Norman 
Angell points out that if America, as a member 
of the League of Nations, had behaved as the 





*Judge of the United States District Court, Cleve- 
land, Ohio. 


other members behaved, her membership would 
have made little difference in the final outcome. 
But if America had supported the League 
wholeheartedly she would have strongly influ- 
enced the other members to do likewise, and 
then the present war would have been prevented. 

The second world war began in Manchuria in 
May of 1931, although most Americans did not 
recognize it until bombs fell on Pearl Harbor in 
December of 1941. We now fight again for the 
same issue—that conception of law by which we 
wish to live, that law which finds expression 
through reason and conscience. We fight 
against those who oppose that conception of 
law, who substitute violence and treachery for 
reason and conscience, and ruthlessly suppress 
the freedom of speech and religion through 
which reason and conscience find expression. 

We shall no doubt win this second war. What 
will we do to preserve the victory? 

The third report of the Commission to Study 
the Organization of Peace states: 

“To establish a successful international order, 
able to prevent violence and administer justice 
between nations, will be as difficult a task as has 
ever faced man. It will require much study as 
to structure and authority, and much education 
and training of persons and states who are to 
accept it. (No. 389, International Conciliation, 
p. 230.) 

“The development of the international system 
which the peoples of the world demand and 
which we must have if human progress is to 
continue, means a change in many accustomed 
ideas, such as the absoluteness of national 
sovereignty and the exclusiveness of existing 
methods of economic intercourse. Such changes 
of thought will not come easily. It must be 
shown to peoples that these changes are not 
sacrifices but gains.” (Idem, p. 234.) 

As Hamilton said when our own constitution 
awaited ratification, “Mountains of prejudice 
and special interest must be levelled.” 

In the process of education, the American 
Judicature Society can render a wonderful 
service. Its Journal can open its columns to 
contributions from its members and others, and 
what is expressed there will, as heretofore, find 


























AucustT, 1943] 


its way into the editorial columns of the press 
and the addresses of the public forum. A list 
of topics for discussion is appended. All of 
them, of course, should be discussed with refer- 
ence to the main subject—a juridical order for 
world affairs. Each topic, if exhaustively 
treated, would require volumes, but it is possible 
in a brief survey to point out what the law has 
accomplished and to show the growth and devel- 
opment of law as a substitute for force and 
violence. 

We speak of the Four Freedoms, and post- 
war planning for economic security, but liberty 
and security come only in the wake of legal ad- 
ministration. It is a special duty of the legal 
profession to complete the heroic efforts of our 
soldiers and make sure that their sacrifice is 
perfected. 

DISCUSSION TOPICS 
Social Evolution: The Substitution of Law for 

Force. 

The Development of Lawful Order—In Historic 

Perspective 
The Basis of the Pax Romana 
The Basis of the Pax Britannica 
Sovereignty—Non-existent Internationally 
The Essentials of the Juridical Order 
International Cooperation — What We Would 

Give 
International Cooperation — What We Would 

Get 
Bill of Rights for the World 
Due Process Internationally 
Accomplishments of the League of Nations 
Accomplishments of the Permanent Court of 

International Justice 
Accomplishments of the Permanent Court of 

Arbitration 
Regional International Courts 
The Basis of the International Code 
The Law Merchant 
Maritime Laws 
Consular Laws 
Regulations of the Universal Postal Union 
Regulations of the Commerce on International 

Rivers and Canals 
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International Law: The Need for Police Power 
Treaties: The Supreme Law of the Land 
Natural Law Concepts: The Philosophy of In- 
ternational Law 
Grotius: His Contribution 
Anglo-Saxon Jurisprudence: 
The Extent of Its Sources 
The Extent of Its Growth 
Its Universal Applicability 
Law: The Basis of Freedom 
Law: The Basis of Union 
The Judiciary: Its Devotion to Law. 





This Could Have Been Avoided 


“The federal court jury which had heard 18 
weeks of testimony in the Koch cancer cure 
trial and had deliberated for more than a week 
was discharged today by Judge Ernest A. 
O’Brien when ‘t+ became apparent that no 
agreement on a verdict could be reached. 

“Herman F. Gale, of Northville, the fore- 
man, said it would be hopeless to continue. 
Eight women and four men composed the jury. 

“After they were dismissed, the jurors said 
they had stood nine to three for conviction of 
Dr. William F. Koch, his brother Louis, and 
Koch Laboratories, Inc., on charges of vio- 
lating the Pure Food and Drug Act by using 
misleading labels on their products. 

“Frank X. Norris, assistant district attorney, 
said the government will try the case again. 

“The trial was the longest in federal court 
history here.” 

—Detroit Times, May 28, 1943. 


Rule 29 of the New Federal Rules of Crimi- 
nal Procedure, Preliminary Draft, provides 
that “A verdict shall be unanimous, but by 
written stipulation of the parties approved by 
the court it may be by a stated majority of 
the jurors.” Application of such a rule in this 
case would have resulted in a conviction the 
correctness of which can scarcely be doubted, 
and would have saved many thousands of 
dollars and weeks of court time. 





I have wondered whether we are properly expressing ourselves in talking 
about post war conditions. So much is being said about peace, but it does not 
seem to me that peace is an end in itself. I wonder, rather, if the real objective 
is not the objective of the American Judicature Society—justice—David J. 


Williams, Seattle, Wash. 
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The Proposed Federal Rules of Criminal Procedure* 


JAMES J. ROBINSONt 


TODAY WE ARE LAUNCHING here the prelimi- 
nary draft of rules of criminal procedure for 
the courts of the United States. This launch- 
ing begins for this draft an experience which 
the Navy would call a “shakedown” cruise, a 
test cruise to be made under the sharp eyes of 
an inspection and construction board made up 
of the judges, lawyers and other interested 
citizens of the nation. After that ordeal and 
following any necessary alterations or repairs 
the criminal rules under orders of the Supreme 
Court will enter, we trust, upon a long career 
of distinguished service to the courts and to 
the people of the United States. 

It is fitting that the launching should take 
place here at the Judicial Conference of the 
Fourth Circuit. It was here at this Conference 
on June 3, 1938, that the keel of the vessel was 
laid by Attorney General Cummings. Here he 
advanced the proposal that the system of pro- 
cedural rule-making by the Supreme Court, 
begun in 1789, should now be made complete 
by giving to the Supreme Court the statutory 
authority to make rules for procedure prior to 
and including verdict in federal criminal cases.1 
It was this Circuit, moreover, which thereupon 
proceeded to provide leadership, particularly 
that of the Senior Circuit Judge, in advancing 
the proposal toward realization. And it is this 
Circuit which has provided in its Circuit Jus- 
tice the commander-in-chief of the enterprise, 
because it is the Chief Justice of the United 
States, as you know, who under statutory direc- 
tion and authority has the principal responsi- 
bility in the making and in the administration 
of all federal rules of court. As a final item 
of proof of the appropriateness of conducting 
this launching here in the Fourth Circuit it is 
to be observed that the only part of the ship 
which is identified with one of the federal cir- 





*Address before the Judicial Conference of the Fourth 
Circuit, Asheville, N. C., June 11, 1943. 


+Professor of Law and Director of the Institute of 
Criminal Law Administration, Indiana University; 
Reporter of the Advisory Committee of the Supreme 
Court on Federal Rules of Criminal Procedure. 


cuits is the compartment known as Rule 37 (b) 
(2). This rule appropriates as the method of 
printing the record on appeal the plan known 
as the Fourth Circuit Rule.2 Whether this 
provision, or any other particular provision or 
rule of this draft, will survive the “shakedown” 
cruise is a matter for entry later in the ship’s 
log and has no bearing on the fact that it is 
here in the Fourth Circuit that we are conduct- 
ing the launching today. 

The provisions of the rules of the Prelimi- 
nary Draft are to be discussed here later by 
judges, United States attorneys, practicing 
lawyers and others attending the Conference. 
The judges and others who are to speak and 
lead the discussion on the rules have been pro- 
vided with mimeographed copies of the notes 
to the rules which are to be discussed by them. 
All of you will receive printed copies of the 
rules accompanied by the notes as soon as the 
printing can be completed. It seems desirable 
that I should take this opportunity to place 
before you facts regarding the draft which are 
not now available and which may not later be 
available either in mimeographed or in printed 
form for your reading and consideration, but 
which nevertheless are essential as a back- 
ground for discussion of the individual rules. 
It is hoped that this introductory discussion 
will serve also to indicate to each of you per- 
sonally the essential importance of your par- 
ticipation in the making of the rules and in 
their revision from time to time as contem- 
plated by the statutes. 

I 
HISTORY OF THE DRAFT 


I shall place before you first the history of 
the draft and the tentative schedule leading 
to the proposed effective date of the rules. 
The plan advanced here five years ago by the . 





1. Cummings, A Rounded System of Judicial Rule- 
Making (1938) 24 A.B.A.J. 513; Annual Report of the 
Attorney General of the United States (Cummings) 
(1938) 4. 

2. See Dean, Fourth Circuit Rule 10 Reduces Brief 
Printing Costs (1943) 26 J. Am. Jud. Soc. 148; and 
(1940) 42 No. Car. Bar Assn. Rep. 71. 
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Attorney General immediately attracted the 
active support of the officers and members of 
the American Bar Association. In the follow- 
ing month at the annual meeting of the As- 
sociation at Cleveland, President Vanderbilt in 
the annual presidential address endorsed the 
proposal. A short time later President Hogan 
asked the chairman of the Section of Criminal 
Law to devote the year’s activity of the section 
as completely as possible to promoting the 
enactment of the proposed legislation. The 
House of Delegates at its January, 1939 meet- 
ing unanimously endorsed a resolution pre- 
sented by the Section recommending that Con- 
gress enact the proposed statute.‘ 

General Cummings was then invited to serve 
as chairman of the section’s Committee on Su- 
preme Court Rules of Criminal Procedure. He 
declined but, upon request that he suggest a 
chairman, he suggested Mr. Vanderbilt, who 
eventually accepted. That Committee was ac- 
tive in the introduction and support of a bill 
presenting the proposal to the Congress. After 
a hearing in May, 1939 before a Subcommittee 
of the Committee on the Judiciary, House of 
Representatives, with Honorable Zebulon 
Weaver of North Carolina, the chairman of the 
Subcommittee, presiding, the bill was amended 
and recommended to the House of Representa- 
tives for enactment. The bill continued to re- 
ceive the active support of the Bar Association 
committee and of Attorneys General Murphy 
and Jackson, successively, and on June 29, 
1940 it was signed by the President.® 

“This Act represents,” said John H. Wig- 
more at the time of its enactment, “the most 
notable forward step, for a century past—or 
more —in the rationalizing of criminal pro- 
cedure in the United States.” A memorial 
service in honor of Dean Wigmore is being held 
this afternoon at Northwestern University. I 
believe that our Conference here at the same 
time, launching the preliminary draft of the 
new federal rules, is an equally appropriate 
manner in which to pay tribute to his memory. 
As you well know, his services in the improve- 
ment of criminal law administration have ex- 
tended throughout the past half century and 
have not been excelled either in scope or in im- 
portance. We regret deeply the fact that we 





3. Vanderbilt, United We Stand (1938) 24A.B.A.J., 
597, 600. 


4. (1939) 25 A.B.A.J. 109; Hearings on H.R. 4587, 
May 9, 1939, Serial No. 12, p. 31. 
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cannot continue to have his aid and companion- 
ship in meeting the standards which he set for 
the rules. He proposed as the standards for 
the rules that they would be “progressive yet 
not too advanced for acceptance, uniform yet 
based on varied regional experience, systematic 
yet not academic,” and that they would display 
evidence that they had been drafted and 
promulgated with “harmony, courage and high 
wisdom,” 

The Supreme Court pursuant to the Act of 
June 29, 1940 undertook the preparation of the 
rules and by order of February 3, 1941° ap- 
pointed an Advisory Committee to assist the 
Court in the undertaking. The Advisory Com- 
mittee has held five meetings, the first in Feb- 
ruary, 1941, and the latest in February, 1943. 
The meetings have been held at the Supreme 
Court Building except the most recent one, 
which was held at the United States Court 
House in New York City. The Committee’s 
Subcommittee on Style has held four meetings. 
They were held in New York City for a total 
of eight days in March and May, 1942 and in 
February, 1943. The extent of the discussion 
in these Advisory Committee meetings is in- 
dicated by the fact that the shorthand report- 
ers’ transcripts of the meetings contain ap- 
proximately five thousand eight hundred pages. 

Seven successive drafts have now been pre- 
pared by the Advisory Committee and its staff. 
A new draft has been prepared following each 
meeting of the Committee, incorporating the 
action taken by the Committee and including 
also new material for the consideration of the 
Committee. Upon completion each new draft 
has been delivered to each member of the Ad- 
visory Committee for his use in preparing for 
the next meeting of the Committee. The total 
number of pages of rules and notes in the vari- 
ous drafts is about two thousand. 

The Committee has submitted two drafts to 
the court, the first in May, 1942, and the sec- 
ond in May, 1943. The May, 1942, draft was 
the fourth tentative draft prepared by the 
Committee. The May, 1943, draft, which you 
have before you as the Preliminary Draft of 
the rules, is the seventh tentative draft which 
the Committee has prepared. 

The May, 1942, draft and the Court’s in- 


5. 54 Stat. 688, U.S.C.A., Title 18, s 687 (Supp. 
1942). 

6. (1941) 31 J. Crim. L. 658. 

7. Id. 659. 

8. 312 U.S. 717 (1941). 
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structions to the Advisory Committee based on 
that draft marked a turning point in the policy 
and plan of the Committee. Up to that time 
the Committee had considered that the powers 
given to it by Congress under the Act of June 
29, 1940, and its authority under the orders of 
the Court which had been issued to the Com- 
mittee, might not justify it in preparing a 
single, integrated draft, dealing not only with 
procedure prior to verdict but also with appeals 
and other subjects. The Committee, therefore, 
had prepared the May, 1942, draft in separate 
parts, the principal part relating only to pro- 
cedure prior to verdict. 

Congress, however, on May 9, 1942, enacted, 
for the third time since the authorization of 
the Committee, a statute? giving additional 
rule making power to the Court and thereby 
enlarging the scope of the work in which the 
Committee is engaged. The Court, likewise, in 
a memorandum of views of members of the 
Court based upon the May, 1942, draft, indi- 
cated to the Committee that the Committee 
would have authority to prepare and submit a 
complete, integrated draft of rules. In view 
of these actions by Congress and by the Court, 
a memorandum and brief were sent by the Re- 
porter to the other members of the Advisory 
Committee proposing that the Committee pre- 
pare a draft which would incorporate, in the 
chronological procedural sequence which had 
already been agreed upon by the Committee as 
the sequence for the rules, the entire procedure 
from arrest to and including appeal. The mem- 
bers of the Committee approved this plan. The 
considerations involved in this decision will 
appear more clearly in a brief discussion later 
of the five statutes by which Congress has 
authorized the Supreme Court to make rules 
governing criminal procedure. 

The May, 1943, draft, the third draft pre- 
pared by the Committee on its enlarged plan, 
was submitted to the Court on May 3 with the 
unanimous request of the Committee that the 
Court authorize publication in order that the 
Committee might receive the suggestions and 
criticisms of the bench and bar. Publication 
has now been authorized by the Court, with the 
understanding that this preliminary draft rep- 
resents the present recommendations but not 
the final report of the Committee, and with the 





9. 56 Stat. 271, U.S.C.A., Title 18, s 682 (Supp. 
1942). 
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understanding also that the Court has not yet 
proceeded to a consideration of the draft on 
its merits. 

The present activities of the Advisory Com- 
mittee and its tentative plans may be stated 
briefly. The Preliminary Draft is now in 
process of preparation for printing and dis- 
tribution. Approximately 38,000 copies are to 
be distributed. Preparations are being made 
by the Committee for receiving and studying 
the recommendations and criticisms which it 
is hoped that the Draft will call forth from the 
bench and bar. Plans are being developed for 
securing the widest possible discussion of the 
rules and the greatest possible volume of com- 
ments, recommendations and criticisms. Dis- 
cussion at the annual meeting of the American 
Bar Association is being planned for August 
24th under the joint auspices of the Section of 
Judicial Administration, the Committee on the 
Improvement of the Administration of Justice, 
the Section of Criminal Law, and the National 
Conference of Judicial Councils. 

The Committee has received in the past and 
is counting on continuing to receive extensive 
and useful recommendations from the Judicial 
Conferences. Other valuable sources upon 
which the Committee relies for recommenda- 
tions include the special committees appointed 
by the various federal courts, by the Attorney 
General, by other officials and departments of 
the national and state governments, and by 
state and city bar associations. Serving on 
these special rules committees are more than 
600 judges and lawyers. 

A revision of the Preliminary Draft based 
on the recommendations received from the 
bench and the bar with respect to the Rules of 
the Preliminary Draft will be prepared for the 
consideration of the Advisory Committee at its 
next meeting, to be held possibly in October. 
After that meeting the Committee may submit 
to the Court a proposed final draft. The Court 
may then give the Committee recommendations 
for further revision by the Committee and the 
Court may itself of course make revisions. If 
the Court should promulgate a draft of rules 
before the end of this year, the Attorney Gen- 
eral could then report it to Congress at the 
time fixed by the Act of June 29, 1940, namely, 
the beginning of a regular session. The second 
regular session of the seventy-eighth Congress 
will probably begin on January 3, 1944. Con- 
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gress after giving the rules the same appropri- 
ate consideration which it gave to the Civil 
Rules may consider them as becoming effective, 
as provided in Rule 55, “on the day which is 
three months subsequent to the adjournment” 
of the session; or perhaps a different effective 
date may be adopted because of the exigencies 
of the present national emergency or for other 
reasons. 


II 
STATUTORY AND OTHER AUTHORIZATION 

I wish now to place before you the authoriza- 
tion of the draft, and specifically the authori- 
zation for particular rules and subdivisions of 
the draft. 

The authorization under which the Advisory 
Committee has prepared the Draft has been 
derived from four acts of Congress, from three 
orders of the Court and from the Court’s mem- 
orandum based on the May, 1942 draft. 

Rules 3 to 29 of the draft, dealing with pro- 
cedure to and including verdict, have been pre- 
pared under authority principally of the Act 
of June 29, 1940!° and of the Court’s order of 
February 3, 1941,1! based on that Act, provid- 
ing for the making of rules governing pro- 
ceedings in the district courts prior to and 
including verdict. 

Rules 30 and 31 dealing with judgment, and 
Rules 35, 36 and 37 dealing with appeals by 
defendants and by the government have been 
prepared under authority of an order of No- 
vember 17, 194112 in which the Court authorized 
and directed the Advisory Committee to make 
recommendations respecting amendments to 
the appeals rules promulgated by the Court on 
May 7, 1934.12 Those rules had been promul- 
gated under authority of the Act of February 
24 1933, as amended by the Act of March 8, 
193414 which provides for the making by the 
Supreme Court of rules governing appeals by 
defendants. 

Rule 34 on criminal contempt has been pre- 
pared under authority of the Act of November 
21, 194115 which provides for the making by 
the Supreme Court of rules governing criminal 


10. 54 Stat. 688, U.S.C.A., Title 18, s 687 (Supp. 
1942), 


11. 312 U.S. 717 (1941). 

12. 314 U.S. 719 (1941). 

13. 292 U.S. 659 (1934), amended 301 U.S. 717 
(1937), 304 U.S. 592 (1938), 311 U.S. 731 (1940), 
312 U.S. 721 (1941), 317 U.S.—(1943). 


p.. 48 Stat. 399, U.S.C.A., Title 18, s 688 (Supp. 
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contempt. The Court indicated in its memor- 
andum based on the May, 1942 draft that it 
desired that the Committee propose provisions 
to be considered for such rules. 

Rule 13 (c) and other provisions for appeals 
by the government, such as Rules 35, 36 and 
37, have been prepared under authority of the 
Act of May 9, 1942'* and of the Court’s order 
of October 26, 194217 directing the Committee 
to make recommendations with respect to rules 
under this act. 

The remainder of the rules in the Prelimi- 
nary Draft are authorized under one or more 
of the statutes and orders to which reference 
has been made in the preceding paragraphs. 

A fifth statute by which Congress has 
authorized the Supreme Court to make rules 
for criminal procedure is the Act of October 
9, 1940'8 providing for the making of rules 
governing the trial of petty offenses in certain 
cases before United States commissioners. The 
Court acting under this statute promulgated 
the petty offense rules'® on January 6, 1941. 
The Advisory Committee has not received an 
order from the Court with respect to these 
rules. 

To summarize, Congress has enacted five 
statutes giving to the Supreme Court the rule- 
making power in criminal cases. The statutes 
cover proceedings before United States com- 
missioners and in the district courts, in the 
circuit courts of appeals and in the Supreme 
Court. Two of the statutes permit rules 
promulgated by the Court to become effective 
without submission to the Congress; three of 
the acts require submission. Rules have been 
promulgated by the Court under the two acts 
not requiring submission to Congress, namely, 
the criminal appeals rules act and the petty 
offense rules act. The Advisory Committee has 
received from the Court orders with respect 
to rules under three of the acts, namely, the 
act authorizing rules of procedure prior to and 
including verdict, the act authorizing rules for 
criminal appeals by the defendant, and the act 


authorizing rules for criminal appeals by the 


15. 55 Stat. 776, U.S.C.A., Title 18, s 689 (Supp. 
1942). 

~ 56 Stat. 271, U.S.C.A., Title .8, s 682 (Supp. 
1942). 

17. 317 U.S. 715 (1942). 

18. 54 Stat. 1059, U.S.C.A., Title 18, s 576a (Supp. 
1942). 

19. 311 U.S. 733 (1941), U.S.C.A., Title 18, s 576a 
(Supp. 1942). 
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government. The Committee has received also 
from the Court a memorandum of general di- 
rection and authorization. 

The petty offense rules are placed in a sup- 
plement to the Preliminary Draft. The limited 
type of proceedings which they cover seems to 
make unnecessary at present their incorpora- 
tion as an integral part of the Draft. The Ad- 
visory Committee has not yet received from the 
Court or from any other source an indication 
that such integration would be desirable. 

Integration of rules of procedure before ver- 
dict with the rules of procedure after verdict 
seems to be necessary. The Committee decided 
following the May, 1942 draft that rules pre- 
pared separately under each of these two 
statutes would necessarily involve duplication, 
confusion and inconvenience to bench and bar. 
For example, in each set of rules provision 
would need to be made of course for such mat- 
ters as bail, motions, counsel for defendant, 
presence of defendant, harmless error, forms, 
filing and service of papers, scope and effective 
date. The result would be duplication and 
confusion. The Committee therefore decided, 
as already stated, that it would prepare a 
single, unified, self-contained draft of rules for 
the conduct of all criminal proceedings in the 
courts of the United States. The result is the 
Preliminary Draft which is in your hands to- 
day for your consideration and recommenda- 
tions. 

III 
RULES DRAWN FROM MANY SOURCES 


The sources of the provisions contained in 
the draft will now be considered. Federal 
criminal procedure is found as you know in 
various places. The situation is indicated by 
the statement of Mr. Justice Clifford in Ten- 
nessee v. Davis, 100 U. S. 257, 299 (1880), that 
the general statutory provision?® for federal 
criminal procedure “is a mere jumble of federal 
law, common law and State law, consisting of 
incongruous and irreconcilable regulations.” It 
is generally recognized that federal criminal 
procedure, in most of its statutory and com- 
mon law provisions and in its administration, 
is efficient and in fact exemplary. But a search 
for the present federal law with respect to de- 
tails of criminal procedure requires that one 
examine the federal and state constitutions and 





20. Rev. Stat. s 722, U.S.C., Title 28, s 729. 
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statutes, the common law at various periods 
in the legal history of the United States, of the 
states and of England, the decisions of federal, 
state and English courts, the rules of court 
promulgated by the Supreme Court and by 
other federal courts, and the traditional details 
of practice and of administrative procedure 
which are not to be found in written or printed 
form. All of these sources have been consulted 
and considered in the preparation of the draft. 
All federal statutes dealing with criminal pro- 
cedure and decisions of the federal courts on 
all points with which the rules are concerned 
have been read and, when advisable, abstracted 
and discussed by the reporter and research as- 
sistants. State statutes and decisions have 
been read and similarly abstracted and dis- 
cussed wherever they are pertinent because of 
conformity acts, because of the absence of fed- 
eral law on the subject under consideration, or 
because the state provisions have offered useful 
precedents or analogies. English statutes and 
decisions and, less frequently, those of Scotland 
have been consulted extensively. All of the 
principal texts of the United States and of 
England dealing with criminal procedure have 
been consulted on all points of importance. 
Systematic examination and appropriate appli- 
cation have been made of the articles and case 
annotations relating to important details of 
criminal procedure which have been published 
in the principal legal periodicals, particularly 
in the American Bar Association Journal, in 
the Journal of the American Judicature So- 
ciety, and in the Journal of Criminal Law and 
Criminology, and in the leading law school 
reviews. 

The recommendations of Attorneys General 
of the United States with respect to criminal 
procedure, as contained in annual reports of 
the Attorneys General during the past fifty 
years, have been studied and used, as indicated 
by the citations in the notes to the rules. The 
recommendations with respect to criminal pro- 
cedure which have been made by the crime 
surveys, namely, the National Commission on 
Law Observance and Enforcement, and the 
survey of Cleveland, of Missouri, of California, 
of Minnesota, of New York, of Illinois, and of 
Virginia and the Report of the Attorney Gen- 
eral’s Conference on Crime, likewise have been 
considered in the drafting of the rules and in 
the preparation of the notes. 
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The American Law Institute Code of Crimi- 
nal Procedure, with its Commentaries, has been 
regularly consulted and each of its provisions 
has been examined in connection with any 
relevant proposed rule. Two or three of the 
proposed rules in the Preliminary Draft are 
taken in part from the provisions of that Code. 
Numerous other rules in the Preliminary Draft 
show an indebtedness to the Code. The Com- 
mentaries of the Code have been valuable as 
collations of state statutes and decisions. The 
direct applicability of the Code and its Com- 
mentaries, however, has been reduced somewhat 
by the fact that few references or citations to 
federal statutes and decisions are found therein. 
The Code provisions were necessarily directed 
to meeting the requirements of a state code 
rather than those of a federal code. The Code 
nevertheless has provided invaluable assistance 
in the drafting of the rules, as indicated espe- 
cially by the numerous citations to the Code 
in the notes to the rules. 

The Federal Rules of Civil Procedure have 
been used extensively in the preparation of the 
Draft. In fact the first tentative draft con- 
sidered by the Advisory Committee was pre- 
pared on the basis of paralleling the civil rules 
as closely as possible, with the purpose of dis- 
covering to what extent the order and the sub- 
ject matter of each civil rule could be used or 
adapted for a corresponding criminal rule. This 
plan was informative and helpful in its results, 
but the Advisory Committee decided that a 
chronological procedural order for criminal 
rules would require an arrangement different 
from that followed by the civil rules. The Com- 
mittee, while making all possible applications of 
the civil rules, and while realizing the necessity 
of coordinating the work of the two Advisory 
Committees, decided that the possibilities of 
adapting the civil rules or in fact of using 
any existing code of procedure as the basis or 
model of organization or of content for the 
criminal rules were limited and unpromising, 
except in isolated instances. In short, the Com- 
mittee soon realized that its task was unique 
and that only very limited use or adaptation of 
rules already prepared could be made. 


IV 
ACCEPTABILITY BASED ON EXPERIENCE AND ON 
CONSTITUTIONALITY 
We have now considered the history of the 
Preliminary Draft, its authorization, and its 
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sources. We shall consider, finally, its accepta- 
bility. 

In discussing each rule, the question before 
the Conference will be whether the rule, in its 
present form, seems to be acceptable generally 
to the judges, the lawyers and the other citizens 
of this country. If the answer to this question 
is Yes, the matter resolves itself into the effec- 
tive endorsement and support of the rule. If 
the answer is No, the further question is 
whether the rule can be amended and should 
be amended in a manner which would make it 
acceptable. 

The acceptability of the draft as a whole and 
therefore of each rule in it, either with or with- 
out amendment, seems to be determinable by 
two considerations: first, that it is based on 
experience, and second, that it is based on the 
provisions of the Constitution of the United 
States, 

First, the draft is made up of provisions 
which are tested by experience. Provisions of 
the draft which constitute at least 85 per cent 
of the total number of provisions are now the 
law or practice in one or more of the 85 federal 
districts or, stating it somewhat differently, in 
one or more of the 11 federal judicial circuits. 
Provisions of the draft which constitute about 
10 per cent of the total draft are based on the 
present law or practice in one or more states, 
with adaptations made by the Advisory Com- 
mittee when considered to be necessary or de- 
sirable. Not over 5 per cent of the total num- 
ber of provisions in the 56 rules of the 
Preliminary Draft can be considered to be sub- 
stantially new provisions. The chief charac- 
teristics of the draft are intended to be simplic- 
ity, clarity, conciseness and uniformity; the 
draft is not intended to be characterized by a 
zeal to reform present procedure or to originate 
new procedure. On the contrary, the members 
of the Advisory Committee have retained 
wherever possible present provisions of law 
which have met successfully the test of experi- 
ence, 

Moreover, the committee members, in pro- 
posing new procedure, have tested it by their 
own experience in the court room and elsewhere 
in criminal law administration and by the ex- 
perience of their research assistants and of the 
judges and lawyers who have been supplying 
the committee with suggestions and criticisms. 
The members of the committee are from the 
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District of Columbia and 11 states, extending 
from New York and Massachusetts to Califor- 
nia, and from Minnesota to New Mexico.*! They 
include lawyers, law teachers and law writers. 
Their professional experience includes services 
as federal and state judges, as federal and state 
district attorneys, as assistant attorneys gen- 
eral, as defense counsel and as lawyers in the 
general practice of law. The law teachers and 
law writers include an adviser in the drafting 
of the Code of Criminal Procedure of the 
American Law Institute and the joint author 
of a standard cyclopedia of federal procedure 
and practice and authors of various books and 
articles in the field of criminal law and its ad- 
ministration. 

The research assistants of the Committee in 
the office of the Reporter in the Supreme Court 
Building who have had current experience in 
federal criminal law administration have in- 
cluded, so far as their regular official duties 
would permit, Fred E. Strine of the Depart- 
ment of Justice, whose services were made avail- 
able by the Attorney General; Marks Alex- 
ander, Assistant United States Attorney, 
Springfield, Illinois, whose services were made 
available by United States Attorney Howard 
Doyle of the Southern District of Illinois, 
President of the National Association of United 
States Attorneys; and Douglas W. McGregor, 
United States Attorney, Houston, Texas, chair- 
man of the committee appointed by Mr. Doyle 
to cooperate with the Advisory Committee. 

Judges, other government officials and 
lawyers have made their experience available 
through committees appointed to assist the Ad- 
visory Committee. Two committees which have 
been especially convenient for calls from the 
Reporter’s office for assistance are the Depart- 
ment of Justice committee headed by Assistant 
Attorney General Wendell Berge, and the Dis- 
trict of Columbia court committee of which the 
chairman is United States Attorney Edward 
Curran. Many of you are well aware of your 
own services in making available to the Ad- 
visory Committee your own experience and 
judgment. 





21. The members of the Advisory Committee are 
Arthur T. Vanderbilt, Chairman, Newark, N. J., James 
J. Robinson, Reporter, Bloomington, Ind., Alexander 
Holtzoff, Secretary, Washington, D. C., George James 
Burke, Ann Arbor, Mich., John J. Burns, Boston, 
Mass., Frederick E. Crane, New York, N. Y., Gordon 
Dean, Washington, D. C., George H. Dession, New 
Haven, Conn. Sheldon Glueck, Cambridge, Mass., 
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These facts help to show that the Preliminary 
Draft will be in general acceptable to those who 
value practical experience as a guide in the 
preparation of rules of criminal procedure for 
the federal courts. 

Second, the draft is regarded as acceptable 
because each rule is considered to be clearly 
constitutional and therefore not vulnerable to 
the most common objection made to almost any 
proposed change in criminal procedure, namely, 
unconstitutionality. It is of course a funda- 
mental principle that a proposed rule of federal 
criminal procedure must not infringe in the 
slightest degree upon the general requirement 
of due process of law or upon one or more of 
the 14 specific requirements with respect to 
criminal procedure set forth in the United 
States Constitution. The general due process 
requirement, stated in the 5th Amendment 
and repeated in the 14th Amendment with 
the same meaning but with different applica- 
tion, provides that no person shall be deprived 
of “life, liberty, or property without due proc- 
ess of law.” This guaranty traces its lineage, 
as you know, to the 29th chapter of Magna 
Carta, that document which celebrates this 
month its 728th birthday. The people of the 
United States, like the people of the British 
Commonwealth of Nations, seem to be in no 
danger of forgetting the due process clauses as 
guaranties of law and liberty. Any proposed 
changes in criminal procedure of course must 
conform absolutely to the mandates of due proc- 
ess of law. 

“Due process of law,” said Mr. Justice Day, 
in Garland v. Washington, 232 U. S. 642, 645 
(1914), “this court has held, does not require 

. any particular form of procedure, so long 
as it appears that the accused has had sufficient 
notice of the accusation and an adequate oppor- 
tunity to defend himself in the prosecution.” 

The requirements of due process for a de- 
fendant in a criminal proceeding, as analyzed 
by the courts, may be divided into the following 
procedural guaranties: (1) Reasonable notice 
of the accusation; (2) a fair hearing on the 
accusation; (3) an impartial tribunal; (4) an 





George A. Longsdorf, Oakland, Calif., Hugh D. Mc- 
Lellan, Boston, Mass., George Z. Medalie, New York, 
N. Y., Lester B. Orfield, Lincoln, Neb., Murray Sea- 
songood, Cincinnati, O., J. O. Seth, Santa Fe, N. M., 
John B. Waite, Ann Arbor, Mich., Herbert Wechsler, 
New York, N. Y., and G. Aaron Youngquist, Minne- 
apolis, Minn, (312 U. S. 717; 313 U. S. 602; 314 
U. S. 719.) 
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orderly procedure; and, according to some cases, 
(5) a conclusive judgment. Each rule is con- 
sistent with these five standards of the general 
constitutional guaranty of due process of law 
and at the same time with the 14 specific con- 
stitutional guaranties governing criminal pro- 
cedure which are contained in Article 3 and in 
the 4th, 5th, 6th and 8th Amendments. 

Notice of the accusation, which is reasonable 
notice under the established standards of the 
due process clause and under the specific re- 
quirements of the 4th, 5th and 6th Amend- 
ments, is secured for the defendant by com- 
plaint, by indictment or information, by 
warrant and otherwise by the provisions of the 
rules, particularly by those of Rules 3 to 11. 

The provision in Rule 8 (b) that an offense 
not punishable by death may be prosecuted by 
information if the defendant, being represented 
by counsel, waives indictment in writing has 
been questioned on the ground that it violates 
the specific constitutional requirement of the 
5th Amendment that “no person shall be held 
to answer for ... infamous crime unless on a 
presentment or indictment of a Grand Jury.” 
The constitutionality of the provision of the 
rule seems to be clearly recognized however by 
competent authority. The Judicial Conference 
of Senior Circuit Judges in 1941 and in 1942 
recommended provision for waiver of indict- 
ment.22 Attorneys general of the United 
States?* have advocated the proposal for many 
years. Neither the circuit judges nor the at- 
torneys general have stated that a constitu- 
tional amendment would be necessary in order 
to permit the waiver. In present federal law 
by statutory provision** petty offenses may be 
prosecuted upon information. Misdemeanors 
for which punishment is prescribed which is 
greater than that prescribed for petty offenses 
but which is not infamous punishment may be 
prosecuted by information instead of indict- 
ment.25 The change in the present federal law 
made by the provision of Rule 8 (b) is there- 
fore the authorization of prosecution by infor- 
mation of non-capital offenses for which in- 
famous punishment is prescribed, that is, pun- 
ishment by imprisonment for a term exceeding 
one year or by imprisonment for any term with 


22. Report of the Judicial Conference of Senior 
Circuit Judges (1941) 9; id. (1942) 8. 

23. Annual Report of the Attorney General of the 
United States (Wickersham) (1910) 77 (Waiver lim- 
ited) ; id. (Mitchell) (1931) 2, (1932) 6; id. (Cum- 
mings) (1933) 1, (1936) 2, (1937) 11, (1938) 9; id. 
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hard labor. Such non-capital offenses include 
felonies and certain misdemeanors. In the case 
of United States v. Gill, 55 F. (2d) 399, 404 
(D.N.M. 1931), it is stated in the opinion by 
Judge Phillips that waiver of indictment for 
felony is permissible. The court held however 
that prosecution for felony by information fol- 
lowing such waiver would require legislative 
authorization. Since the rule would have the 
effect of a statute it would supply that authori- 
zation. 

The proposed rule is safeguarded by being 
restricted to non-capital cases, and by the re- 
quirements that the defendant have counsel and 
that he make the waiver in writing. On prin- 
ciple and in the absence of an express con- 
stitutional mandate foreclosing waiver of in- 
dictment, it seems clear that an information 
is equally as effective as an indictment in giv- 
ing a defendant reasonable notice of the accusa- 
tion. 

Hearing on the accusation, which is a fair 
hearing under the established standards of the 
due process clause and under the specific re- 
quirements of the 5th and 6th Amendments, is 
secured for the defendant by the provisions of 
the rules dealing with evidence, instructions 
and verdict, particularly by Rules 24 to 29, and 
by the provisions which deal with pleadings 
and motions, depositions and subpoenas, pre- 
paratory to hearing, particularly by Rules 12 
to 20. 

One of the rules governing proceedings pre- 
paratory to hearing, Rule 17, provides that the 
attorney for the government may give the de- 
fendant a precise specification of the govern- 
ment’s contention as to the place and time of 
the offense and may thereby require the de- 
fendant, if he claims to have been at another 
place at that time, to specify the place at which 
he claims to have been. This rule is obviously 
intended to keep the trial an orderly investiga- 
tion for the discovery of the truth—a fair hear- 
ing for the defendant, and for the government 
as well—by preventing the introduction by the 
defendant of surprise evidence of alibi. 

The rule has been questioned on the ground 
that it violates the specific provision of the 5th 
Amendment that no person “shall be compelled 





(Murphy) (1939) 7. 
24. U.S.C.A., Title 18, § 541 (Supp. 1942). 
25. Duke v. United States, 301 U. S. 492 (1937); 


Thorm v. United States, 59 F. (2d) 419 (C. C. A. 3rd, 
1932), cert. denied 287 U. S. 624 (1932), 
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in any criminal case to be a witness against 
himself.” The rule, however, does not compel a 
defendant to be a witness; it requires only that 
if he intends to introduce voluntarily at the 
trial evidence of alibi he shall give before trial 
notice of that intention. The notice, like the 
plea of not guilty, is not evidence; it is not 
primarily concerned with establishing the 
actual guilt or the actual innocence of the de- 
fendant. It is concerned primarily with the 
time at which the defendant shall make known 
his intention to present evidence of alibi, name- 
ly, before rather than after the trial begins. 
When the defendant, under present practice, 
presents at the trial surprise evidence of alibi 
he has no constitutional privilege which would 
prevent the court from ordering a recess of the 
trial in order to permit the government to in- 
vestigate this evidence which raises in effect a 
new issue rather than directly denying the gov- 
ernment’s evidence. On what grounds can it 
be said that the defendant nevertheless has a 
constitutional privilege to refuse to give a 
notice before trial which would serve to avoid 
such a recess by enabling the government to 
make the same investigation before the trial? 

Moreover, even if the defendant in giving the 
notice were considered to be a witness giving 
evidence, he would not necessarily be “a witness 
against himself”; he would be more likely a 
witness in favor of himself. If the notice is 
based on truth, the charge against the defen- 
dant will very likely be dismissed immediately 
and without trial. If the notice is based on 
honest mistake, it will still be a benefit to the 
defendant to have the government’s specifica- 
tion of time and place as provided by the rule, 
which should assist him to discover the mistake 
before it would be discovered at the trial—at 
which time such a discovery is usually fatal to 
any defendant. If the notice is not based on 
truth or on honest mistake, can it be said that 
the defendant cannot be required to give notice 
because he would thereby give evidence prej- 
udicial to himself that he intends to commit or 





26. Ariz. Code Ann. (1939) s 44-1031 (enacted 
1940) ; Ind. Stat. Ann. (Burns, Supp. 1942) ss 9-1631, 
9-1632, 9-1633 (enacted 1935) ; Iowa Acts 1941, c. 314; 
Kan. Gen. Stat. Ann. (Corrick, 1935) s 62-1341 (en- 
acted 1935); Mich. Stat. Ann. (Supp. 1942) s 28.1043 
(enacted 1927); Minn. Stat. (Mason, Supp. 1940) s 
10681-1 (enacted 1935); N. J. Rev. Stat. (1937) tit. 
2, c. 190, ss 7, 8 (enacted 1934); N. Y. Code Crim. 
Proc. s 295-1 (enacted 1935); Ohio Code Ann. (Page, 
1939), s 13444-20 (enacted 1929); Okla. Stat. (1941) 
tit. 22, s 585 (enacted 1935); S.D. Code (1939) c. 
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to suborn perjury at the trial? The constitu- 
tional privilege against self-incrimination pro- 
tects a defendant against disclosing evidence 
of a crime which he has committed; it does not 
protect him against giving evidence, in com- 
plying with a procedural statute or rule such 
as the alibi notice rule, that he intends to com- 
mit a crime in the future. 

It seems clear therefore that Rule 17 does 
not violate the 5th Amendment by compelling a 
defendant to be a witness against himself, first, 
because it does not compel him to be a witness 
or to give evidence at all, and second, because 
even if it be assumed that the rule compels him 
to give evidence it does not compel him to give 
evidence against himself. 

Statutes or rules of court requiring a defen- 
dant to give notice of alibi are in effect in 14 
states.2* The constitutionality of the provisions 
has been sustained?? by each of the courts,—in 
New York and in Ohio,—in which the issue of 
constitutionality has been decided in reported 
opinions. Attorneys General?® of the United 
States and many federal judges have recom- 
mended such a provision for federal procedure. 
United States attorneys who voted in a poll 
conducted by a committee of the National Asso- 
ciation of United States Attorneys voted 2 to 1 
in favor of placing in these rules an alibi notice 
provision and they contributed a list of federal 
criminal cases in which there have been ob- 
structions or failures of justice because of the 
lack of such a provision in federal criminal 
procedure. 

It seems clear that the constitutional require- 
ment of a fair hearing for the defendant is not 
violated by Rule 17 or by its companion rules 
which likewise would contribute to careful 
preparation for the trial instead of leaving 
everything to be dealt with during the actual 
trial period. 

A tribunal which is an impartial tribunal 
according to the established standards of the 
due process clause and under the specific pro- 
visions of Article 3 and of the 6th Amendment 


34.28, s 34-2801 (enacted 1935, and Supreme Court Rule 
of 1939); Utah Code Ann. (1942) s 105-22-17 (en- 
acted 1935); Vt. Acts 1935, No. 51, as amended Vt. 
Acts 1939, No. 53; Wis. Stat. (1941) s 355.085 (Su- 
preme Court Order, 214 Wis. vii, 1935). 


27. People v. Schade, 161 Misc. 212 (N. Y. 1936) ; 
State v. Smetana, 131 Ohio St. 329 (1936). 


28. Annual Report of the Attorney General of the 
United States (Cummings) (1933) 1, (1936) 2, (1937) 
11, (1938) 9; id. (Murphy) (1939) 7. 
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for trial by jury is secured for the defendant 
so far as procedural provisions are concerned 
by the rules for trial by jury or by the court, 
particularly by Rules 21 to 23, and by the pro- 
vision for transfer of the proceeding on account 
of prejudice, as provided in Rule 40 (c) (2). 

The provisions for waiver of privileges in 
connection with trial by jury might have been 
subject to challenge before the decision of Pat- 
ton v. United States, 281 U. S. 276 (1930), but 
they are now considered to be clearly consti- 
tutional. In Rule 21, Subdivision (a) pro- 
vision is made for waiver of jury trial by the 
defendant, and in Subdivision (b) it is pro- 
vided that he may consent that the jury consist 
of less than 12 members. In Rule 29 (a) pro- 
vision is made that the defendant may consent 
that the verdict be returned by a stipulated 
majority of the jurors. By each of these three 
subdivisions the waiver is to be permitted only 
with the approval of the court. In Patton v. 
United States the Circuit Court of Appeals of 
the Eighth Circuit certified to the Supreme 
Court of the United States the following ques- 
tion: “After the commencement of a trial in a 
Federal court before a jury of twelve men upon 
an indictment charging a crime, punishment 
for which may involve a penitentiary sentence, if 
one juror becomes incapacitated and unable to 
further proceed with his work as a juror, can 
defendant or defendants and the government, 
through its official representative in charge of 
the case, consent to the trial proceeding to a 
finality with eleven jurors, and can defendant 
or defendants thus waive the right to a trial 
and verdict by a constitutional jury of twelve 
men?” In supporting the affirmative answer 
of the Supreme Court Mr. Justice Sutherland 
said, supra at 308: “It is not denied that a jury 
trial may be waived in the case of petty of- 
fenses, but the contention is that the rule is 
otherwise in the case of crimes of the magni- 
tude of the one here under consideration .. . 
We are unable to find in the decisions any con- 
vincing ground for holding that a waiver is 
effective in misdemeanor cases but not effective 
in the case of felonies.” 

The decision of the Supreme Court in Patton 
v. United States, supra, is regarded as support- 
ing these provisions of Rules 21 and 29. 

Procedure which is orderly, and not irregular 
and arbitrary, as measured by the established 
standards of the due process clause and by the 
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specific requirements of the 4th and 8th Amend- 
ments, is secured for the defendant by the pro- 
visions of the rules considered either as a whole 
or separately. A simple, definite, comprehen- 
sive and integrated system of federal criminal 
procedure is provided by the draft as a whole. 
Specific rules in which the constitutional right 
of a defendant to orderly procedure is par- 
ticularly safeguarded are, for example, Rule 33 
governing search and seizure, and Rule 34 deal- 
ing with criminal contempt. 

A judgment which is a conclusive legal judg- 
ment according to established standards of the 
due process clause, and which would protect the 
defendant under the specific requirement of the 
5th Amendment forbidding double jeopardy, is 
secured for the defendant by the provisions for 
judgment in Rules 30 and 31 and for appeal in 
Rules 35 to 37. The provisions of the rules in 
this classification, like those in the four pre- 
ceding types of procedural guaranties, are con- 
sidered to be consistent with each of the con- 
stitutional safeguards under due process of law 
and under the specific guaranties of the amend- 
ments constituting the federal Bill of Rights. 

The Preliminary Draft hag now been consid- 
ered from four principal viewpoints, namely, its 
history, its authorization, its sources and its 
acceptability. The transcendent consideration 
is the acceptability of the Draft to the judges, 
lawyers, and other citizens of the United States. 
That question is to be determined by all of the 
foregoing considerations, namely, the history of 
the draft, from its beginning here five years ago 
through its successive stages of development; 
its authorization by acts of the Congress and by 
orders of the Supreme Court; its sources, in 
constitution, statute, and common law, in court 
rules, crime surveys and procedural codes; and 
finally, the fact that it is based upon experience 
and upon strict conformity to the provisions of 
the Constitution of the United States for the 
protection of the rights and liberties of the in- 
dividual. 

Looking to the future, the successful accept- 
ance and operation of federal rules of criminal 
procedure as finally promulgated seems assured. 
The probability of success for the criminal rules 
is indicated by the success of all of the federal 
procedural rules which heretofore have been 
promulgated by the Supreme Court. They in- 
clude the admiralty rules, the equity rules, the 
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bankruptcy rules and the Federal Rules of Civil 
Procedure. In the field of criminal procedure, 
already in successful operation are the criminal 
appeals rules and the petty offense rules. The 
many advantages of the rule-making process 
which have contributed to the success of the 
Supreme Court’s rules in the other branches of 
federal procedure may be depended upon to in- 
sure the success of the prospective rules in this 
remaining portion of the procedure in the 
courts of the United States. 

In launching this draft of rules today on its 
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“shakedown” cruise we are engaged in meeting 
the present and future demand and necessity 
for preventing waste of the time and of the 
services of judges, of lawyers, of jurors, of 
witnesses and of all others who have a part 
in the work of administering justice; for sav- 
ing public and private funds; and for strength- 
ening in general the judicial institutions of the 
country in effectiveness and in the confidence 
of the public and of the individual citizen. No 
one is more aware than are we of the necessity 
that this work be done and that it be done well. 





Every Lawyer Is a Government Official 


Opponents of bar integration in Kansas, West 
Virginia and other states have recently been 
arguing that the integrated bar is a “closed 
shop” for lawyers. Such an assumption is a 
natural one to a union labor officer, or to any 
person who has not given consideration to the 
subject. 

But the fact is that lawyers are first and 
last public servants. They are government 
officers. As such they are on a different basis 
from the ordinary officials who govern in the 
name of a majority of voters who go to the 
polls. 

The initial difference lies in the fact that 
a lawyer can acquire his protected field of work 
only after he has proved to some extent his 
ability in intellectual lines. He cannot begin 
the study of law until he has been graduated 
from a standard college; he cannot prepare for 
the study of law until he shall have proved his 
desire and capacity to master appropriate sub- 
jects of study in the college and to pass exam- 
inations which never are passed by means of 
pull or influence. 

During this college period the student’s con- 
duct is under constant observation; he is sub- 
jected to higher standards of conduct and 
better influences in all respects than the vastly 
more numerous persons of his age who do not 
attend college. 

If a student wishing to become a lawyer 
takes certain specified studies and receives high 
credits on examination, some law schools will 
allow him to begin law study after three years 
in college. If he can stand the pace, the student 


will receive a law degree after three years of 
study, making a total of six years after high 
school, ten years after entering high school. 
An additional year will be required for the 
student who decides to study law after failing 
to take the prescribed law preparatory studies 
in college. 

The law student with good marks is likely 
to pass the state bar examination. These 
examinations, however, are so extremely severe 
that always there are a number of applicants 
who fail. Failure means further study and 
then a second examination with an entirely 
different set of questions. 


BAR EXAMINATIONS ARE SEVERE 


The bar examination has become the most 
severe test of intellectual qualifications that 
any youths are subjected to. There is nothing 
else of the kind in the realm of public official- 
dom to compare to it. Medical students can 
receive instruction while the teacher is taking 
them from bedside to bedside in the hospital; 
they can observe in the hospital all the means 
of surgical relief; but law students can really 
get very little out of listening in court. Cases 
differ vastly more than in hospitals. The law 
student’s work is painfully intellectual; his 
internship comes after the schools have taught 
him so that he may find his way in the law, a 
way becoming in every generation more com- 
plex. 

From the hour of admission the young 
lawyer is subject to the authority of the bench. 
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He may be disbarred even though he has never 
tried a case in court. His services for his 
clients must meet a standard well understood. 
Usually the young lawyer is a salaried assistant 
in a law office and is called a “law clerk.” As 
a law clerk he is under settled discipline, and 
he is being schooled in fields that the law school 
cannot reach. Despite the long, tedious, diffi- 
cult path to a foothold in the practice of law 
there are a good many young men of superior 
will power and mental capacity who earn their 
way all the time after leaving high school. 

When the young lawyer ceases to be a sal- 
aried clerk, he sets up his own office or becomes 
junior member of a law firm. To practice alone 
means paying office rent in a good location. 
There will be other charges. A stenographer 
is almost a necessity. The young lawyer in this 
situation, like the older one, must gain and 
maintain a standard of conduct that permits 
of no lapses. And forever and ever he must 
study to keep abreast of the growth of law 
as determined by the courts in nearly fifty 
states. 

Or he may become partner in a firm of law- 
yers, and trend gradually toward special fields 
of law and practice. The specialist in law is 
often a most important factor in assuring 
superior service to clients and to the courts. 

No person can aspire to the office of judge 
who has not been a lawyer. For a lawyer to 
become a judge within twenty years of his 
admission to practice would be quite unusual. 

From the time of admission the lawyer is 
subject to special standards of conduct. The 
lawyer often assumes very serious responsi- 
bilities. There is no bonding corporation 
standing behind the lawyer. His knowledge, 
training, professional experience and his char- 
acter are his assets, all subject to loss if he 
fails to meet the high standard imposed upon 
the profession and enforced by the judiciary. 

This is fairly commonly understood by the 
public. What is not so well understood is that 
every lawyer is a public official. He is unlike 
the general run of state officers in receiving 
no fixed salary. The lawyer is a “professional” 
man because he acquires his position only by 
serious studies. A profession is much more 
than merely a group of persons who offer serv- 
ices for pay. So vital are law and medicine to 
the citizens that they are protected from 
competition with unqualified persons. No better 
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way for the protection of the public has been 
found, and nobody has, in our times, even 
tried to find a better way. 

It is unthinkable in modern times that any 
person wishing to earn money by doctoring or 
by advising on the law should be permitted 
to do so. There can be no safety for society 
and individuals, in certain fields necessary to 
civilized life, except through limiting practice 
to those who have been found to be proficient. 
It is this examining and admitting to practice 
which makes government responsible for the 
quality of services in so far as government can 
be made responsible. This means that the 
public, almost wholly ignorant and innocent as 
to legal matters, is protected as it never was 
until standards for admission to the bar were 
brought to their present level. 


DISCIPLINARY COMMITTEES USEFUL 


Fifty years ago the bar was full of unfit law- 
yers, ignorance being the principal drawback, 
with rascality crowding ignorance. That con- 
dition prevailed for a number of years. Eventu- 
ally improvement in the law schools assisted 
somewhat, and in the larger cities the bar 
disciplinary committees became to some extent 
effective by receiving complaints from persons 
who suspected or knew that they had been 
victimized by a lawyer. Such committees did 
much to straighten out controversies between 
lawyers and clients. The clients often were not 
justified in their suspicions, but when they 
were the committees began suits for disbar- 
ment, and were moderately successful. This 
did much to improve affairs. The people at last 
had a forum to appeal to. The lawyer learned 
to watch his step. We had come then to the 
stage when the bar was becoming to a degree 
responsible to the public for the faithful dis- 
charge of his duties by every licensed lawyer. 

There still remained the need for more 
effective measures. There was hardly a lawyer 
anywhere who knew what was the nature and 
the powers of the legal profession in other 
countries. In the earliest settlements on the 
Atlantic coast there was for a considerable 
period a strong antipathy to lawyers. The 
clergy settled some controversies and executive 
officers dealt with others. But gradually, as the 
population increased and business began to 
thrive the need for lawyers increased. For 
a long time they were self-taught. Blackstone’s 
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Commentaries, although devoted largely to the 
undeveloped English law and its futile entangle- 
ments with the descent of land titles, formed a 
basis. It was not until long after Blackstone, 
when reform of English law and procedure had 
become a dominant factor in English politics, 
that there was improvement. 

In our large cities the local voluntary bar 
associations maintain well staffed offices to 
which discontented litigants may go with as- 
surance that they will be helped in any matter 
that involves law or lawyers. From these con- 
ferences have come complaints against crooked 
practitioners, often resulting in disbarment. 
The existence of these offices has done much 
to curb the bad conduct of lawyers who other- 
wise would prey upon innocent clients. And 
in the larger cities other well staffed offices have 
been supported by charitable funds to provide 
legal services, in and out of court, by those 
unable to pay a fee. 

It was inevitable that our colonists should 
have been lacking in an understanding of the 
necessity for lawyers in a populous community, 
or of realizing when population had doubled 
and doubled again that there was any better 
system than prevailed. Having no knowledge 
of integration in other nations, they had no 
conception of making the entire bar a respon- 
sible body clothed with the responsibility and 
the power to enforce good conduct upon all of 
its members. 

Not until thirty years ago was there any 
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general understanding that we were a backward 
nation in respect to getting justice through 
lawyers and rendering justice to worthy law- 
yers. This had never been achieved in any 
state of the Union. In every other civilized 
country it was commonplace. What had to be 
done to accomplish this tremendous reform, 
greater even than providing adequate law 
schools, was to put the problem squarely up to 
the profession—not merely to the bar associa- 
tions, which exclude unfit lawyers as far as 
possible, but up to the profession in its entirety. 

In every other highly developed country, in- 
cluding all in which English, French and Span- 
ish were spoken (as well as in others), there 
was one bar association, and every lawyer 
belonged to that association by virtue of his 
admission to practice, and all paid equally to 
maintain the profession. In other words, the 
entire bar was integrated, and was given not 
merely the power but the specific duty of in- 
vestigating all complaints, wherever made, and 
dealing with them according to law and justice. 

And so came the movement for integrating 
the lawyers in each state of this country to 
enable them to better perform their great 
public duty of aiding the courts to serve the 
public adequately and to keep the profession 
clean. Now in twenty-four states every lawyer 
is a member of the organized and fully-equipped 
integrated bar, sharing equally the cost of 
maintaining standards. 





Verbal Surplusage in Opinion Exceeds Eighty Percent 


IT IS OBVIOUSLY impossible to learn to what 
extent stenographers are employed by the au- 
thors of formal opinions. There probably are 
a good many appellate judges who lean heavily 
on stenographers. There doubtless are a goodly 
proportion who write their opinions, and some 
also who combine the two methods. 

That dictation is likely to increase the num- 
ber of words in an opinion is a plausible belief. 
The form and manner of expression is not 
likely to be affected by the author’s colleagues. 
A talent for concise expression is by no means 


common, but there probably is no instance in 
this country of an appellate court which regu- 
larly subjects opinions to experts who may, 
with objective vision, improve the text and 
perhaps reduce the number of words. The 
experiment might well be tried of having one 
member of the court empowered to deal with 
literary style. Such a practice might go far 
to prevent the padding of reports with surplus 
words. 

A correspondent who wishes to remain 
anonymous supplies the following fact-stating 
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portion of a recent opinion. The unnecessary 
words, numbering 299, are in italic; 240 orig- 
inal words remain, and thirteen words, in 
capital letters, have been added. The reformed 
text is forty-five percent of the original. The 
names are fictitious. A reduction to sixteen 
percent of the original is appended to the 
quoted text. 


The names of persons and places have been 
altered. 





Appeal from an order of the circuit court 
for Okee county: Edward Fails, Circuit Judge. 
Reversed. 

Action by plaintiff-respondent against Smith, 
Flower, and Rose, commenced September 9, 
1940, to recover damages for injuries sustained 
by plaintiff while on a farm owned by the de- 
fendant Smith, while defendants Flower and 
Rose were engaged in dismantling a barn which 
defendant Smith had sold to the defendant 
Rose. Said barn was located on the Smith farm 
in the town of Afton, Okee county. Smith 
moved for a summary judgment, which the 
court denied. He appeals. The material facts 
will be stated in the opinion. 

Beaver, J. On December 9, 1938, defendant 
Smith, by an instrument in writing, sold to the 
defendant Rose a one-story frame barn located 
on the Smith farm in the town of Afton, Okee 
county, for an agreed AND THE consideration 
of $50, which consideration was paid upon exe- 
cution of the instrument. The agreement pro- 
vides that the buyer (Rose) “agrees to raze and 
IS TO completely remove said barn structure 
from said land, that buyer AND shall begin 
razing and removing said structure IT imme- 
diately after the execution of this contract, and 
further agrees that said structure and all sal- 
vage and material thereof and therefrom shall 
be entirely removed from said land on or be- 
fore December 24, 1938.” AND The agreement 
further provides that the buyer shall assume 
complete charge and contro! of razing and re- 
moving of said structure, salvage, and mate- 
rial, and in said work agrees to take all rea- 
sonable precautions to prevent injury to 
workmen and others; “said buyer further 
agrees to indemnify and save harmless the sell- 
er and said land from any costs, expenses or 
damages of any kind or nature resulting or 
arising on account of personal or other injuries 
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and/or death suffered by any person or persons 
in, upon or about said structure and land and 
appurtenances thereto arising directly or indi- 
rectly by reason of the razing and removal of 
said barn structure, regardless by whom or 
however caused.” The agreement further pro- 
vides that after removal of said structure the 
buyer further agrees to SHALL remove all 
material, rubbish, and debris of every kind or 
nature, and to leave the land now under the 
barn in an orderly and presentable condition 
not later than December 24, 1938. 

It appears that on December 22, 1938, The 
plaintiff was engaged in soliciting subscriptions 
to a farm magazine. To that end, on the date 
in question he went upon the premises of the 
defendant Smith for the purpose of negotiating 
a sale of the TO SELL A farm magazine to the 
defendants Flower and Rose. As he was con- 
versing with Flower and Rose a part of THEM 
the BARN wall of the barn collapsed and fell 
toward the plaintiff, who, because of his crip- 
pled condition, was unable to escape in time. 
As a result he was struck and injured by a part 
of the falling wall. 

The complaint alleges two causes of action. 
The first cause of action is grounded upon the 
theory that Flower and Rose were employees of 
the defendant Smith. The second cause of ac- 
tion is grounded upon the theory that Flower 
and Rose were independent contractors, and 
that prior to December 22, 1938, defendant 
Smith negligently and without reasonable care 
selected and employed Flower and Rose as in- 
dependent contractors to do dangerous work on 
his premises; that is, to dismantle and remove 
the barn. 





“Plaintiff sued for a summary judgment 
which the court denied. He appeals. 

“Plaintiff sued Smith, who had sold to 
Flower and Rose (also defendants) a barn 
which Flower and Rose were to dismantle and 
remove. Plaintiff approached defendants to 
solicit subscriptions to a magazine, and was 
injured by the collapse of the structure. Two 
causes of action are alleged, one based on the 
theory that Flower and Rose were employees 
of Smith; the other on the theory that they 
were independent contractors employed to do 
dangerous work.” (Eighty-seven words) 
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Information vs. Intuition in the Imposition of Sentence* 
LEWIS B. SCHWELLENBACHt 


“The knowledge of the life of a man, his background and his family, is the 


only proper basis for the determination as to his treatment. 


There is no sub- 


stitute for information. The sentencing judge in the federal court has the tools 


with which to acquire that information. 


cannot be justified.” 


THE PILOT OF an airplane who failed to make 
full use of his instruments during a period of 
blind flying would be deemed reckless in his dis- 
regard of his duty to protect the lives of his 
passengers. While a sentencing judge very sel- 
dom wields the power of life or death over the 
individual before him, his control over the 
future of the lives of the defendants facing him 
often is of even greater importance than the 
infliction of death itself. The sentencing judge 
does have a duty not only to defendants facing 
him but also to the society which entrusts him 
with his responsibility to make use of all the 
instruments provided for him. 

The two most important instruments pro- 
vided for the judge are the power to use the 
presentence investigation device and the power 
to appoint attorneys for indigent defendants. 
No judge should neglect to make full and com- 
plete use of these powers. I am inclined to 
think that the failure to make full use of them 
is primarily due to the belief which most of us 
have that we are peculiarly possessed of the 
ability to “size up” our fellowmen and reach 
conclusions concerning them by the mere proc- 
ess of looking at them and talking to them. 
Even though we may recognize in some cases 
the necessity for the use of a psychiatrist or a 
psychologist, we each have the inborn feeling 
that our broad experience and our varied con- 
tacts have given to us the gift of piercing into 
the minds of those who stand before us and 
divining what treatment will best fit the par- 
ticular individual with whom we are dealing. 
The fact is that conclusions thus reached are 
mere guesses. None of us is possessed of such 
intuition as will enable us correctly so to con- 
clude. 


The knowledge of the life of a man, his back- 


*Reprinted from Federal Probation, January-March, 
1943, p. 3. 


tJudge of the United States District Court, Eastern 
District of Washington. 





Failure to make full use of those tools 


ground and his family, is the only proper basis 
for the determination as to his treatment. There 
is no substitute for information. The sentencing 
judge in the Federal court has the tools with 
which to acquire that information. Failure to 
make full use of those tools cannot be justified. 


Two ILLUSTRATIVE CASES 


I was fortunate in that shortly after I as- 
sumed my present position two years ago, I 
made two unfortunate but striking mistakes. In 
the first, I granted probation to a young man 
after I had “sized him up” without the benefit 
of a presentence investigation. He had no 
previous criminal record. He was fine looking, 
upstanding, and straight talking. He appeared 
to me to be an ideal probationer. Within the 
next month he proceeded to hold up six service 
stations. The investigation which I had made 
at the time of the revocation of his probation 
revealed what a presentence investigation would 
have revealed. That is, that, although he had 
never been convicted of any offenses, he had 
been involved in many. The phase of the case 
which was particularly striking to me was the 
realization that, if any of the service station 
operators had been valorous rather than dis- 
creet, I would have carried on my conscience 
the responsibility for a murder. 

The other case involved a young man, the 
charge against whom was minor. I struggled 
with him for fully a half hour attempting to 
get him to explain why he had committed the 
crime and to show some degree of penitence so 
that I could place him on probation. He de- 
clined to answer any questions and I finally con- 
cluded that he was sullen and stubborn and 
gave him a short sentence in a road camp. I 
found out later that, instead of being sullen 
and stubborn, he was simply bashful and em- 
barrassed. As a result of these two experiences, 
I cast around to develop a plan whereby I could 
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use more effectively the tools provided for men 
in reaching a correct conclusion as to the treat- 
men to be accorded to the defendants appearing 
before me. 

The situation in this District was not unlike 
that in many of the Districts in the United 
States. At the beginning of each term a grand 
jury was impaneled; it was called into session 
two or three times during the term. This 
meant about five sessions a year. The calling 
of the grand jury usually depended upon the 
amount of business which had piled up for them 
to consider. On the average, indictments were 
returned against some 25 to 40 individual de- 
fendants. Within a day or two after the return 
of the indictments, all of the defendants were 
called in for arraignment. A large percentage 
of the individuals indicted were without legal 
representation. Those requesting the appoint- 
ment of lawyers had such requests granted. 
The representation by the lawyers, however, 
usually consisted of a short visit with the de- 
fendant while the court was still in session and 
the return to the court room of the defendant 
and his lawyer with the entry of a plea of 
guilty. In those cases where there was any 
possibility of probation, the court requested 
a presentence investigation by the probation 
officer and then continued the case for a few 
days while such investigation was being made. 
The whole atmosphere of the proceeding was 
one of the need for speed. Everyone, including 
the defendants themselves, was anxious that the 
matters be disposed of rapidly. The net result 
was that the defendant’s day in court con- 
sisted of the acceptance of his plea, a brief 
statement concerning the crime charged, a re- 
view of the defendant’s criminal record, a brief 
explanation by the defendant and his counsel, 
and then imposition of sentence. 


Most INVESTIGATIONS TOO HURRIED 


Even in those cases where presentence in- 
vestigations were made, they were not adequate. 
The time allowed was not sufficient. All of the 
presentence investigations were crowded into 
a short space of time not exceeding one week. 
Actually, they usually consisted only of an in- 
terview by the probation officer with the de- 
fendant himself. 

I was convinced that the system used nulli- 
fied the effectiveness of the presentence investi- 
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gation power. I could see no reason why these 
investigations should not be spaced out during 
the time between the defendant’s arrest and the 
date of his arraignment. This brought about 
the necessity of someone making a decision as 
to which defendants should be selected for the 
privilege of a presentence investigation. The 
probation officer does not have time to make a 
complete investigation of all individuals ar- 
rested. There are many cases in which probation 
would not be considered. I concluded that the 
United States commissioners should have the 
responsibility of determining that question. I 
prepared for them complete instructions as to 
their procedure. I provided them with a form 
of statement to be read to the defendant at the 
time of his appearance before the United States 
commissioner. In this statement, the defendant 
is assured that a request on his part for a pre- 
sentence investigation would not be considered 
an admission of guilt. He is told that such an 
investigation will not prevent a plea of not 
guilty. He is assured that all information re- 
vealed by him will be confidential as between 
the probation officer and the judge and none of 
the information will be made available to the 
prosecuting officers. He is also assured that the 
probation officer will make no effort to investi- 
gate the particular crime with which he is 
charged but will limit his investigation to the 
past life and history of the defendant. After 
this explanation, the defendant is given an op- 
portunity to sign a request for a presentence 
investigation which is transmitted by the 
United States commissioner to the court. The 
fact that the commissioner may not decide in 
favor of a presentence investigation in any case 
does not preclude the defendant, when he is 
arraigned, from asking for an investigation; 
nor does it preclude me from ordering one. 

The advantages of this system are apparent. 
It gives the probation officer ample time to make 
a complete investigation. The statements made 
by the defendant may be checked and verified. 
Instead of having to make 15 or 20 presentence 
investigations in a week, the probation officer 
has them spaced out over a period of 2 to 3 
months. The reports of the investigation are 
available for a considerable period prior to the 
date of arraignment. I have an opportunity 
to study them and to make suggestions to the 
probation officer concerning information which 
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he may have overlooked. Oftentimes, I will 
suggest individuals whom I think should be 
interviewed. 


MORE CASES GRANTED PROBATION 


The plan has increased materially the number 
of presentence investigations and also the num- 
ber of cases granted probation. Unfortunately, 
I do not have a record of a full year’s experience 
prior to September 1, 1941, when this plan was 
inaugurated. Consequently, there is no basis for 
tabulated comparison. However, I do know that 
the information I have received under this sys- 
tem is much more complete and accurate than 
that which I received prior to its use. 

In opening my discussion I referred to a pilot 
fiying blind. This analogy occurred to me last 
week when I visited another District and han- 
dled an arraignment calendar where, in 5 days, 
the probation officer was compelled to make 12 
presentence investigations. He labored valiantly 
and splendidly, yet he knew, and I knew, that 
we did not have the information which was 
essential for me to pass properly upon the in- 
dividuals involved. After 14 months’ experience 
with a system under which I am able, by the 
time of arraignment, to have complete knowl- 
edge of the life history of each individual de- 
fendant and an opportunity to study and 
consider that life history, the thought ran 
through my mind, as I was sentencing the in- 
dividuals last week, that I was simply flying 
blind and was not using the instruments which 
the law provided for me. 


APPOINTMENT OF COUNSEL 


Of equal importance, and synchronizing per- 
fectly with the presentence investigation tech- 
nique, is the pre-arraignment appointment of 
attorneys. This matter is handled in the same 
way. Each defendant who appears before the 
United States commissioner is informed of his 
right to have an attorney appointed. Those who 
take advantage of the appointment opportunity 
receive the services of the attorney. The at- 
torney has an opportunity, in his own time, to 
confer with his client on as many occasions as 
are necessary. He can study the facts of the 
case. He is furnished a copy of the indictment 
when it is returned. The constitutional guar- 
anty of right to counsel is changed from a mere 
formality to an actual effective instrument by 
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which the defendant’s right to his day in court 
is fully protected. 

I find that the attitude of the attorneys has 
completely changed with the advent of this sys- 
tem. Where, prior to that time, they considered 
the appointment a mere nuisance to the for- 
mality of which they had to conform, they now 
think of the appointment as a responsibility 
and duty which they are glad to take seriously. 
In addition to that, the system permits me to 
make some selection of attorneys according to 
the seriousness of the offense charged. It is a 
decided advance over the old system of sitting 
on the bench with a lawyer’s directory before 
me and picking out names in alphabetical order. 


SOME OBJECTIONS ANSWERED 


Certain objections to this procedure have 
been raised on legal and even constitutional 
grounds. I can see no such questions involved. 

The first objection raised was that offering an 
attorney by the United States commissioner 
would not satisfy the constitutional requirement 
as to intelligent and competent waiver by the 
defendants who did not accept the offer. The 
answer to this is that the offer by the commis- 
sioner is not a substitute for the offer by the 
court. In each case in which a defendant, when 
before the commissioner, did not request an 
attorney, I fully explain his rights to counsel 
at the time of arraignment. 

The suggestion has been made that the sys- 
tem results in a waiver of the constitutional 
guaranty against self-incrimination. The an- 
swer to that objection is that the probation 
officer does not discuss with the defendant the 
crime of which he is now accused. It is ex- 
plained carefully to the defendant that he does 
not need to discuss that particular charge. The 
probation officer is not a prosecuting officer. The 
information that he secures is not available to 
the prosecuting officers. It is not admissible for 
use against the defendant in the event of trial. 
If we had a Federal habitual-criminal statute, 
there might then be some basis for this ob- 
jection. I can see no reason why anyone can 
complain when this opportunity is afforded to 
the defendant simply for the purpose of en- 
abling the court to acquire such information 
concerning his background as will assist him in 
pronouncing the most effective sentence. 

The third objection which has been raised is 
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that the judge might be prejudiced against a 
man in the event of a trial because of informa- 
tion which he had received prior to the trial. 
Once again, I contend that the exclusion from 
the investigation and report of any information 
concerning the instant charge is a complete an- 
swer to this objection. I doubt very much if any 
judge would be willing to admit that there was 
an actual prejudice created because of knowl- 
edge of a defendant’s background which would 
influence him in presiding over a trial where 
the sole question was the guilt or innocence of 
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the defendant of the particular crime of which 
he was then charged. Of course, any judge who 
believes that he would be prejudiced, or even 
might be prejudiced, should not adopt this pre- 
sentence investigation technique. 

The stress of the problems of these times 
brings increasingly serious tasks to the mem- 
bers of the Federal judiciary. We would not be 
fully responsive to our obligation and would be 
prodigal with our opportunities if we failed to 
make full use of all facilities available to us, 
and relied on intuition rather than information. 





Appendix Method Successful in District of Columbia 


A REDUCTION OF nearly two-thirds of the 
average cost of printing the record on appeal 
has been brought about through the operation 
of Rule 17 of the Court of Appeals of the Dis- 
trict of Columbia, in effect since February 1, 
1941. Rule 17 is similar in effect to Rule 10 
of the Fourth Circuit, described in the February 
JOURNAL,! in doing away with the requirement 
of a full printed record and providing for the 
printing of such portions of it as are necessary 
in appendices to the briefs. 

The comparison of costs under the new sys- 
tem with those under the old appears in a 
study made by Thomas M. Huff of the Divi- 
sion of Procedural Studies and Statistics of 
the Administrative Office of the United States 
Courts. Mr. Huff chose the first hundred cases 
on which full information was available, be- 
ginning with March 1, 1939, for cases under 
the old rule, and the first hundred beginning 
with February 1, 1941, for cases under the 
new rule. Appeals in forma pauperis were ex- 
cluded, as was also one notable case with a 
record of 21,717 pages costing $23,097.70.? 

The average cost of printing per page of 
typewritten record, as shown by comparing 
Tables A and B, was reduced from $1.18 to 44 
cents—a saving of 62 per cent. The average 
cost per case was reduced from $219.94 to 
$159.08, but this reduction, while substantial, 
does not reflect the full extent of the saving 
effected, because the records of the hundred 
cases examined under the new rule happened 





1. Claude M. Dean, “Fourth Circuit Rule 10 Re- 
duces Brief Printing Costs,” 26 Jour. Am. Jud. Soc. 
148, Feb., 1943. 


2. Bethlehem Steel Co. v. The National Labor Rela- 


to add up to about twice as many pages as the 
other group. If the number of typewritten 
pages in the records of the cases in Group B 
had been 18,705 instead of 36,164, the average 
cost per case would have been only about one- 
third that of Group A. 

Rule 5 of December 1, 1927, under which the 
cases in Group A were handled, itself provided 
for some avoidance of unnecessary printing 
by permitting the appellant to file a brief 
statement of the supposed errors on which his 
appeal was based and a reference to the parts 
of the record necessary to consider them. The 
appellee was thereupon privileged to do the 
same, and the case was heard and considered 
on those portions of the record only and the 
rest was not printed. Although it remained 
the normal practice in most cases to print the 
entire record, the reduction of 18,703 pages of 
typewritten record to 10,653 printed pages in- 
dicated that about 28 per cent of the printing 
had been eliminated under that rule.* Under 
the new rule, however, the reduction of 36,164 
pages of typewritten record to 7,954 printed 
pages amounted to a saving of 72 per cent. 

If the old rule had not, itself, provided for a 
substantial reduction of the record in printing, 
the contrast would have been still more strik- 
ing. Had the entire records of the 100 cases 
in Group A been printed, they would have filled 
14,962 printed pages instead of 10,653, the 
average cost per page of original typewritten 
record would have been $1.61 instead of $1.18, 





tions Board, 120 F (2d) 641. : 
3. This calculation was based on the usual ratio of 
five typewritten pages to four printed pages. 
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and the saving effected by Rule 17 would have 
been $1.17 per case instead of 74 cents, or 73 
per cent instead of the 62 per cent reported. 

The total cost of printing for the 100 cases 
under the new rule, figured at the maximum 
allowable rate of $2.00 per page, was $15,- 
908.00. The same record under the old rule 
(with no allowance for lithoprinting in either 
case) would have cost $39,418.76, calculated 
at the average rate of $1.09 per typewritten 
page of record on appeal. The total saving 
on these 100 cases, therefore, based on average 
costs, was $23,510.76. 

Following are condensations of Mr. Huff’s 
tables and the text of Rule 17: 

TABLE A 

Cost of Printing and Filing the Record on 

Appeal in 100 Cases Filed in the United 

States Court of Appeals for the Dis- 
trict of Columbia, from March, 
1939, to November, 1939 

Number of typewritten pages of 


Pt PE sec cecedabarednes 18,703 

Number of pages of printed record.... 10,653 
Photolithing ......... $ 1,497.95 
 ‘hweneeecan we 17,840.62 
SED occ cccencece 2,665.75 


Total cost of printing and filing..... $21,994.32 


Average cost per case.............. 219.94 
Average cost per page of typewritten 
DE’ scabseacdnneddseeeeens 1.18 


TABLE B 
Cost of Printing the Record on Appeal as 
Appendices to the Briefs of the Parties in 
100 Cases Filed in the United States 
Court of Appeals for the District 
of Columbia from February, 
1941, to September, 1941 
Number of typewritten pages of 


Dt oii ceeanbibbitatebe ere 36,164 
Number of pages of appendices to 

NT he eines Sime aReb hen 7,954 
Cost of printing appendices at $2 per 

DE educsdenbeesars daeons ones $15,908.00 
Average cost per case............. 159.08 
Average cost per page of typewritten 
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Rule 17. Printing of Records and Briefs; 
Contents of Briefs 

(a) RECORD NOT TO BE PRINTED UN- 

LESS ORDERED; APPENDIX TO BRIEF. 

Unless ordered by this court, it shall not be 
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necessary to print the record on appeal or on 
petition for review of or enforcement of an 
order, except that appellant shall print as a 
part of the appendix to his brief the pertinent 
pleadings and pertinent docket entries, the 
judgment or order appealed from or sought 
to be reviewed or enforced, together with any 
findings of fact, conclusions of law and opinion 
or charge of the court, board or commission. 
If the record is ordered to be printed, Rules 
39 and 40 shall govern the printing and Rule 
41 the preparation and filing of the briefs. If 
the record is printed without an order of the 
court, the cost of printing shall not be taxed 
as costs in the case except in cases where for 
special cause shown the court shall otherwise 
order. 
%* & & 


(c) Contents of brief of appellant. The 


brief of appellant shall contain: 

* & & 

(10) Appendix. An appendix (Note: the 
appendix may be printed under a separate 
cover if voluminous) which, in addition to 
what is set out in subdivision (a) above, shall 
contain such parts of the record material to 
the questions presented as the appellant de- 
sires the court to read. Asterisks or other 
appropriate means shall be used to indicate 
omissions in the testimony of witnesses and 
in any other quotations; references to pages of 
the typewritten record shall be made, and, if 
testimony of witnesses is included, an index 
shall precede the appendix showing the names 
of the witnesses and the pages of the appen- 
dix at which their testimony appears. In 
order to reduce the cost of printing testimony, 
the answer to a question shall not be printed 
as a separate paragraph, but shall be printed 
in the same paragraph at the end of the ques- 
tion. 

(d) Statement of Contents of Appendix of 
Appellant to be Furnished Appellee. The ap- 
pellant, within 10 days after the filing of the 
transcript of the record in the clerk’s office, 
shall furnish appellee, or his counsel, with a 
statement of the parts of the record he pro- 
poses to print in the appendix to his brief pur- 
suant to this rule. 

(e) Contents of Brief of Appellee. The brief 


of appellee shall contain: 
* & & 


(6) Appendix. An appendix containing such 
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parts of the record as appellee desires the court 
to read and as have not been printed in the 
appendix to the brief of the appellant. ([In- 
structions in subdivision (c) (10) repeated.] 

(f) Reply Brief and Additional Appendix. 
The appellant may file a reply brief and may 
set forth in an appendix thereto such parts of 
the record as he may wish the court to read in 
view of the parts printed by the appellee. 

(g) Briefs not to Exceed Fifty Printed 
Pages in Length. Briefs shall not exceed fifty 
printed pages in length except by special per- 
mission of the court; but this limitation shall 
not apply to the pages of the index and table of 
cases, or to the appendices. 
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(h) Briefs to be Printed; Taxable Costs. 
Briefs, other than in appeals in forma pauperis, 
shall be printed and the actual cost of printing 
them with the appendices, in an amount not 
exceeding $2.00 per printed page of text, and 
at rates not exceeding those generally charged 
in the District of Columbia for inserts, tabular 
matter, lithographing and similar matter, shall 
be taxed as costs in the case. When in the 
opinion of the court unnecessary matter has 
been printed, it may withhold or divide costs as 
justice may require. There shall be no taxation 
of costs for briefs of amici curiae or replies 
thereto, unless ordered by the court. 


Missouri Judicial Conference Created 


The Missouri judicial conference bill briefly 
described in the June JOURNAL (27:20) has 
been enacted into law. It has an executive 
committee corresponding to the ordinary judi- 
cial council, but is composed of the entire ju- 
diciary of the state, all of whom are expected 
to take an interest in its work and to attend 
its meetings at state expense. An executive 
secretary and stenographic help are expressly 
provided for. 

Believing that this slightly different pattern 
of judicial council will be of interest to others, 
the JOURNAL prints herewith the full text of 
the act creating it: 

Sec. 1. Section 2039 R. S. 1939 is hereby re- 
pealed. 

Sec. 2. There is hereby established the Ju- 
dicial Conference of the State of Missouri. The 
Conference shall consist of the Judges and 
Commissioners of the Supreme Court and of 
the Courts of Appeals, the circuit judges, and 
judges of courts of common pleas. The Chief 
Justice of the Supreme Court, or in his absence 
the vice-president elected by the Executive 
Council, shall be the presiding officer. 

Sec. 8. The Conference shall meet on the 
call of the Chief Justice. A meeting shall be 
called at least once a year at some convenient 
time and place in the state. It shall be the 
duty of all members of the Conference to attend 


such annual meeting. 

Sec. 4. The governing body of the Confer- 
ence, between annual sessions, shall be the Ex- 
ecutive Council. The Executive Council shall 
consist of the following nine members: The 
Chief Justice of the Supreme Court, or some 
member of the Supreme Court appointed by 
him; the presiding judge of each division of the 
Supreme Court, or some member of the division 
appointed by the presiding judge; one member 
of each Court of Appeals elected biennially by 
the judges thereof respectively; and three cir- 
cuit judges, each elected for three-year terms 
by the circuit judges of each Court of Appeals 
district to represent each of the Court of Ap- 
peals districts respectively, provided that a judge 
whose circuit is in part in more than one Court 
of Appeals district may vote in and be elected 
to represent either district but not both; and 
provided further that the first circuit judge 
elected to represent the Springfield Court of 
Appeals District shall be elected for a one-year 
term, and that the first circuit judge elected to 
represent the Kansas City Court of Appeals 
District shall be elected for a two-year term, 
but thereafter all such terms shall be three-year 
terms. The Executive Council shall have general 
supervision of the work of the Conference and 
such other duties and authority as may be given 
to it under rules or resolutions adopted by the 
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Conference. The members of the Executive 
Council shall elect one of its members Vice 
President to act in the absence of the Chief 
Justice, 

Sec. 5. It shall be the duty of said Judicial 
Conference and its Executive Council to study 
the organization, rules, methods of procedure, 
and practice of the judicial system of this state, 
the work accomplished, and the results produced 
by that system in its various parts and judicial 
tribunals; the problems of administration con- 
fronting the courts and the judicial system in 
general. It shall be the duty of each circuit 
judge, in those circuits having only one judge, 
and of the presiding judge or some judge desig- 
nated by the judges of the court in those cir- 
cuits having more than one judge, of the Chief 
Justice of the Supreme Court and of the pre- 
siding judge of each Court of Appeals to pre- 
pare and submit to the Executive Council, at 
such times and in such form as may be specified 
by rules of the Conference, reports setting 
forth the condition of the docket and the busi- 
ness dispatched and pending in his court or 
the courts over which he presides, and such 
other facts pertinent to the business dispatched 
and pending as the conference or its Executive 
Council may deem proper. Such reports shall 
be public records and rules may be made for 
publication of the same or summaries thereof. 
It shall be the duty of said Conference through 
its Executive Council to make biennially to the 
General Assembly of the State any recommen- 
dations it may deem proper for the modification 
or amelioration of existing conditions, for har- 
monizing and improving laws, or for amend- 
ments to the codes of practice and procedure, 
and concerning any statute or legislative act 
which has been declared unconstitutional. The 
Conference may authorize the presiding officer 
or the Executive Council to appoint such com- 
mittees as are necessary to expedite the per- 
formance of the duties herein required. The 
Conference may make and adopt such rules as 
it deems necessary to carry out the purposes 
and provisions of this Act. 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 





[Vor. 27 


Sec. 6. The clerks of the various courts of 
the state named in Section 2 of this Act, shall 
make such reports to the Executive Council as 
the Conference or the Executive Council may 
require. 

Sec. 7. The Conference or the Executive 
Council is empowered in its discretion to hold 
before the full Conference, or its Executive 
Council, or any committee thereof it may con- 
stitute for such purpose, hearings on any ques- 
tion concerning which the Conference or its 
Executive Council may deem it proper to hold 
hearings. 

Sec. 8. Each judge attending the annual 
meeting of the Conference, and each member of 
the Executive Council attending meetings of 
the Council not to exceed four times each year, 
shall receive his actual expenses of travel and 
his necessary expense for subsistence not to 
exceed ten dollars per day, to be paid from the 
state treasury on order of the presiding officer 
certified to the State Auditor. 

Sec. 9. The Executive Council shall appoint 
an Executive Secretary of the Conference, who 
shall be a member of the Missouri Bar, pos- 
sessing the qualifications prescribed for a cir- 
cuit judge, and who shall devote all of his time 
to the duties of his office. The Executive Secre- 
tary shall be authorized to perform such duties, 
keep such records, and render such services as 
the Conference or the Executive Council may 
direct by its rules or resolutions. Such secre- 
tary and any other authorized employee shall 
hold his offices at the pleasure of the Executive 
Council. The annual salary of such Secretary 
shall be Five Thousand Dollars. The Executive 
Council shall be authorized to employ two ste- 
nographers who shall be paid on the same basis 
as stenographers of judges of the appellate 
courts are paid. The Secretary shall be paid 
his necessary expenses when traveling on his 
duties at the direction of the presiding officer or 
Executive Council. Such salaries and expenses 
shall be paid from the state treasury on order 
of the presiding officer certified to the state 
auditor. 





Wherever the temple of justice stands, and so long as it is duly honored, there 


is a foundation for social security, general happiness and the improvement and 
progress of our race.—Daniel Webster. 
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Dark shaded states are those having general rule-making power since the date shown. In those marked “civil” the 
power does not extend to criminal rules. In light shaded states efforts to secure judicial rule-making power are in prog- 


ress, with latest developments indicated. 


Judicial Rule-Making Power Gains Ground 


The time is not far distant when in every STATES HAVING JUDICIAL RULE-MAKING 
state the power of the supreme court to make POWER 
rules for the conduct of cases in all the courts 


of the state will be recognized. Thirty-two Arizona—Ariz. Code, Ann., 1939, Sec. 19-202 


years ago such a power existed only in Mich- to 19-204. 


igan, and that by virtue of a constitutional Colorado—Laws, 1913, p. 447, Sec. 1; Code 


provision ignored for nearly a century. The Sec. 444; Laws, 1939, Ch. 80, p. 264. 
accompanying map shows how it has spread Delaware—R. C. 1935, Sec. 4643. 


during the intervening years, and the following Florida—House Bill No. 667, Act. No. 361, 


notes provide statutory citations and other in- Chapter 21995, Laws of 1943. 
formation regarding the individual states for Idaho—Laws, 1941, Ch. 90, p. 163. 


those interested in studying the subject more Indiana—Laws, 1937, p. 459; Burns Ann. 


closely. Stats. Sec. 2-4718. 
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Iowa—Laws, 1941, Ch. 311, p. 310. 

Maryland—aAnn. Code, Art. 26, Sec. 35. 

Michigan—Const., 1850, Art. VI, Sec. 5. 

Montana—“I am not aware of any efforts 
that were made in the last legislature to vest 
our state supreme court with the general rule- 
making power. This power has been and is 
recognized by the supreme court, and does not 
require a legislative enactment to give it force.” 
Letter from Julius J. Wuerthner, Great Falls. 

Nebraska—Laws, 1939, p. 164; C. S. 1941, 
Supp., Sec. 27-231. 

New Jersey—R. S. 1937, Sec. 2:27-148 to 
2 :27-149.3. 

New Mexico—Laws, 1933, Ch. 84, Sec. 1, p. 
147; N. M. Stats., Ann., 1941, Sec. 19-301, 302. 

North Dakota—Laws, 1941, Ch. 238, p. 389. 

Pennsylvania—Laws, 1937, Act. No. 392; 
Purdon’s Pa. Stats., Title 17, Sec. 61, 1942 
Supp., p. 5. 

Puerto Rico—Laws, 1941, Act. No. 9, p. 330. 

Rhode Island—G. L. 1923, Ch. 234; P. L. 
1930, Ch. 1618; G. L. 1938, Ch. 497, Par. 7. 

South Dakota—Laws, 1937, Ch. 60; Laws, 
1939, Ch. 226-229; Code, 1939, Vol. 1, p. 7, 
Sec. 32:0902. 

Texas—Laws, 1939, Ch. 25, pp. 201-3; Ver- 
non’s Texas Rules of Civil Procedure, p. 
XXXVII. 

Utah—Senate Bill No. 25, 1943. 

Washington—R. S. 1932, Sec. 13-1. 

West Virginia—Code, 1937, Sec. 5183. 

Wisconsin—Stats., 1941, Sec. 251.18. 
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OTHER STATES 


Georgia—A rule-making act was passed by 
the 1941 legislature, but vetoed by the governor. 


Minnesota—“Transfer of the rule-making 
power to the supreme court was refused by a 
calendar vote of the Senate.” Hennepin Law- 
yer, March, 1943, p. 90. 


Missouri—A rule-making bill introduced with 
a view to making possible a revision of Mis- 
souri’s criminal procedure was defeated in the 
lower house on May 24. (By passage of Senate 
Bill No. 34, Missouri civil procedure was mod- 
ernized without resort to judicial rule-making 
power.) 


North Carolina—A rule-making bill spon- 
sored by the North Carolina Bar Association 
failed of passage for the third time in 1943. 


Ohio—House Bill 428 was introduced on Feb- 
ruary 28, and on March 24 was referred to the 
Judiciary Committee, where it remained until 
adjournment. 


Wyoming—A rule-making bill was introduced 
in the 1943 legislature on behalf of the state 
bar, but its sponsor later withdrew it because 
of hostility to it which appeared in a hearing 
before the House Judiciary Committee. 


The foregoing is limited to full rule-making 
power over all cases in all courts. No attempt 
has been made to cover limited power such as 
the Arkansas court possesses over probate rules 
or the Alabama court over equity rules. 





Current Literature 


Books 


Traffic Courts, by George Warren. Judicial 
Administration Series. National Conference of 
Judicial Councils and National Committee on 
Traffic Law Enforcement. Boston: Little, 
Brown and Co., 1942. pp. xxvii, 280, $4.00. 

Nobody will ever know how much that un- 
fortunate term “inferior courts” has tended to 
make lawyers, judges and litigants tolerant of 
inferior methods of handling cases in those 
courts which are perhaps of minor importance 
from the standpoint of jurisdiction but cer- 
tainly of major importance in view of the large 


proportion of the judicial business of the coun- 
try which they take care of. 


The reviewer has been in court many times 
as a member of the bar, but only once as a 
litigant, and that was to plead guilty to a viola- 
tion of a traffic ordinance. Millions of Amer- 
icans who are not lawyers have had a similarly 
limited courtroom experience, and for them the 
traffic court symbolizes the administration of 
justice in this country. 

There has been much criticism of the admin- 
istration of justice in traffic cases, and many 
suggestions for improvement have been offered, 
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but it remained for Mr. Warren to make the 
first exhaustive study of the problem on a 
nationwide basis and present a comprehensive 
program of recommendations in such shape that 
bar associations and other interested organiza- 
tions can go to work on getting them put into 
practice. 

It is for that purpose that the JOURNAL com- 
mends this book to the attention of the state 
and local bar associations. The past two or 
three decades have witnessed a change in the 
bar associations from social groups to hard- 
working public service organizations. The aver- 
age bar association of today is busy through 
its committees on a dozen or more projects for 
improving the practice of law and the adminis- 
tration of justice in its territory, and its officers 
are on the alert to discover new fields of use- 
fulness for it. Any bar association which has 
not already done so can add a project of genuine 
local importance to its program by creating a 
traffic court committee and beginning work on 
such of Mr. Warren’s fifty-seven recommenda- 
tions as are applicable. 





A Study of Bar Organization in South Da- 
kota. Allen G. Wilson. Vermillion: The 
Governmental Research Bureau, University of 
South Dakota, Report No. 10, April, 1943. pp. 
ix, 57. 10 cents. Reprinted, 11 South Dakota 
Bar Journal 17-52, April, 1943. 

The six chapters of this exceilent study take 
up in order the beginnings of bar organization 
in the United States and in South Dakota in the 
last century, a history and description of the 
integrated bar movement, the story of the adop- 
tion of the integrated bar in South Dakota, its 
accomplishments during its eleven years of 
existence, culminating in the winning of the 
American Bar Association’s Award of Merit 
in 1938, and a chapter of conclusions. 

This is good reading for lawyers in any 
state which does not now possess an integrated 
bar, and ought to be distributed widely in states 
contemplating a change to that form of bar 
organization. 





ARTICLES 
A Consolidated Bar Round Table, 17 Indiana 
Law Journal 193, reprinted, 17 Tennessee Law 
Review 946-949, June 1943. An imaginary dis- 
cussion of bar integration by typical characters, 
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prepared by the Committee on Consolidation of 
the Bar of the Indiana State Bar Association. 

Integration for Illinois? Charles B. Stephens, 
31 Illinois Bar Journal 340, May, 1943. 

Integration of the Wisconsin Bar, Edmund B. 
Shea, The Gavel, May, 1943, pp. 26-28. (Mil- 
waukee Bar Association). 

The British Legal Profession, John Foster, 
16 Ohio BAR 218-229, July 26, 1943. 

The Long and Short Record on Appeal, Fred 
L. Gross, 15 N. Y. State Bar Ass’n Bulletin 80, 
April, 1943. 

Briefs on Appeals in Wisconsin, Marvin B. 
Rosenberry, Wis. Law Review, Jan., 1943, pp. 
5-10. 

A Simplified System of Appellate Procedure, 
Edson R. Sunderland, 17 Tennessee Law Review 
651-667, Feb., 1943. 

Briefs and Arguments that Help the Court, 
Hu C. Anderson, 17 Tennessee Law Review 
691-705, Feb., 1943. 

Majority Verdicts for Texas? Yes, C. S. 
Potts; No, Gordon Boone. 6 Texas Bar Journal 
118, May, 1943. 

Pretrial Technique, Tom Suggs, 6 Texas Bar 
Journal 61-2, 81-2, March, 1943. 

The Effect of War upon English Legal Pro- 
cedure, Francis Walker McCombe, 17 Fla. Law 
Journal 154-9, June, 1943. 

A Public Defender, N. H. Pandia, 21 Bombay 
Law Journal 149-157, May-June, 1943. 

Military Justice and Trial Procedure, Myron 
C. Cramer, 29 A.B.A. Journal 368-371, July, 
1943. 

New Rules of Federal Criminal Procedure, 
Arthur T. Vanderbilt, 29 A.B.A. Journal 376- 
378, July, 1943. 

Are Legal Conferences Worth While? James 
H. Barnett, Jr., Virginia Bar Weekly, May 28, 
1943, pp. 1, 4. 

The Judicial Councils of the States, George 
Maurice Morris, 29 A.B.A. Journal 366-368, 
July, 1943. 





CASES 


Integrated bar act and due process. Ayres 
v. Hadaway (Mich.) 6 NW (2d) 905. 41 Mich. 
Law Review 989-90, April, 1943. 

Integrated bar—compulsory membership and 
payment of dues. In re Mundy (La.) 11 So. 
(2d) 398. 17 Tulane Law Review 493-6, Feb., 
1943. 
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New Members of the American Judicature Society 


Alabama 


Hartwe.tt A, Greene, Birmingham 
California 
Apert C. AGNew, San Francisco 
CLARENCE O. AMONETTE, San 
Francisco. 
Newton E. Anperson, Los Angeles 
STANLEY M. ARNDT, Los Angeles | 
A. G. Battey, Woodland 
RicHarp F, BaAILey, Los Angeles 
A. R. BaLpwin, San Francisco 
Tuomas Batt, Los Angeles 
Davin P. Barcrort, Madera 
Atrrep L. Bartiett, Los Angeles 
REGINALD I. Bauper, Los Angeles 
W. L. Baucu, Los Angeles 
Gen Benymer, Los Angeles 
Epwarp T. Bisnop, Los Angeles 
Leet W. Bisset, Pasadena 
Cuar.es F, BLACKSTOCK, Oxnard 
Roy A. Bronson, San Francisco 
Lon A. Brooks, "Beverly Hills 
Asa V. CALL, Los Angeles 
Wutiam H. Campsett, Los Angeles 
Ray I. Cuesesro, Los Angeles 
Joun Gre Crark, Los Angeles 
Wittiam W. Crary, Los Angeles 
GrorceE W. CoHen, Los Angeles 
Harry M. Conron, Bakersfield 
T. B. Coscrove, Los Angeles 
Homer D. Crotry, Los Angeles 
J. Westey Cupp, Los Angeles 
WitiramM J. Currer, Jr. Los 
Angeles 
Kennet A. Davis, Long Beach 
Tuomas J. Drxon, Los Angeles 
STEPHEN W. Downey, Sacramento 
Ranny C. Draper, Monrovia 
Harry L. Dunn, Los Angeles 
W. Mark Durtey, Oxnard 
WuuiaM H. Evans, San Diego 
Davin R. Faries, Los Angeles 
Opa FauLemMer, Los Angeles 
LeirH M. Fercuson, La Jolla 
Joun D. Frepericks, Jr., Los 
Angeles 
Francis J. GaBet, Los Angeles 
Er_e STANLEY GARDNER, Temecula 
Maynarp Garrison, Los Angeles 
Eucene GLENN, San Diego 
A. S. Girxparc, San Francisco 
ALAN E. Gray, Los Angeles 
Stuart Hacker, Los Angeles 
Hersert L. Haun, Pasadena 
Mrs. Marcaret Gettys HALL, 
San Francisco 
I. Henry Harris, Jr., South Gate 
S. M. Hasxtns, Los Angeles 
Henry Herzprun, Los Angeles 
Joun A. Hewicxker, San Diego 
F, E. Horrmann, San Mateo 
Futon W. Hoce, Los Angeles 
WitiraM L. Hotioway, 
San Francisco 
FrepericK F, Houser, Alhambra 
Eart Epwin Howarp, Hollywood 
L. W. Irvine, Oakland 
Henry M. IsAAcs, Los Angeles 


Miss Jean O. JOHNSON, 

San Francisco 
Hersert C, Ketty, San Diego 
Arruur H. Kent, San Francisco 
A. W. LANE, Glendale 
Georce R. Larwitt, Los Angeles 
THeopore H. LASSAGNE, 

San Francisco 
MariAN LEACHMAN, Vallejo 
Homer LINGENFELTER, Marysville 
Leonarp S. Lyon, Los Angeles 
Joun E. McCattz, Los Angeles 
Puitiep N. McCauGHAn, 

Long Beach 
F, Britton McConneLt, 

Los Angeles 
C. L. McFarLanp, Riverside 
A. CaLper Mackay, Los Angeles 
VINcENT ANTHONY Manco, 

Beverly Hills 
Wiutt1aM M. MAXFIELD, 

San Francisco 
ROLAND MAXWELL, Pasadena 
Surrey E. Meserve, Los Angeles 
JosepH C, MEYERSTEIN, 

San Francisco 
Frep Miter, Long Beach 
ArcHige D. MITCHELL, Ontario 
ARCHIBALD M. MULL, Jr., 

Sacramento 
JosePpH Muscrove, Los Angeles 
J. Sruart Neary, Los Angeles 
Wirui1aM M. Norturup, Alhambra 
Wiruiam V. O’Connor, 

Los Angeles 
Frank J. O’Net, Los Angeles 
H. F. Orr, Ventura 
CiarENCcE E, Patty, San Francisco 
James H. Pope, Los Angeles 
A. C. Postet, Santa Barbara 
L. F. Purer, Eureka 
Vere Raprr-Norton, Los Angeles 
Puiuie H. Ricuarps, Los Angeles 
Jay D. Rrnewart, Pasadena 
VeERNE E. Rostnson, Los Angeles 
Harrison Ryon, Santa Barbara 
RicHArD Hunt SAMPSON, 

Los Angeles. 
B. Rey ScHauer, San Francisco 
Frep H. SCHAUER, Santa Barbara 
Pau. E. ScHWAB, Beverly Hills 
Henry R. ScHULTHEIS, Los Angeles 
Harttey SHaw, Los Angeles 
ArTHUR C. SHEPARD, Fresno 
BENJAMIN W. SHIPMAN, 

Los Angeles 
CLareNce A. SHUEY, San Francisco 
J. E. Srwpson, Los Angeles 
Ratpu W. Smirtn, Los Angeles 
Stanrorp G. SmitH, Santa Cruz 
Gorpon Stater, Los Angeles 
L. J. Stysxat, Los Angeles 
Louis E. Swarts, Los Angeles 
Davip TANNENBAUM, Los Angeles 
Grorce P. TAUBMAN, JR, 

Long Beach 
Myron D. Taytor, Berkeley 
V. N. THompson, El Centro 
Newton M. Topp, Long Beach 


Arcu H. Vernon, Los Angeles 
Cuestey M. Wa ter, Oakland 
} EROLD E, Wem, San Francisco 
R. J. WEtcH, jr, Riverside 
Hucu 5 WELDON, Santa Barbara 
M. B. Wettincton, Santa Ana 
Tuomas H. WERDEL, Bakersfield 
Evan Witiams, San Francisco 
WirtuiaM Roy WILLIAMSON, 
Los Angeles 
Artuur S. Wo rps, Los Angeles 
Frep A. Woot, San Jose 
Josern J. Yvino-Youne, Oakland 


District of Columbia 
Henry J. Kraunserc, Washington 
Georgia 


M. Net Anprews, Atlanta 

E.tis ARNALL, Atlanta 

R. E. Mruine, Jr., Robins Field 
Illinois 

Epmonp M. Coox, Rock Island 

CapELLE H. DamreELL, Chicago 

Epwarp WotrFe, Springfield 


Indiana 
Rosert J. ArtHur, Logansport 
Iowa 


Rozert J. BANNISTER, De Moines 

WiiiaM L. BeecHer, Waterloo 

JoserpH Bropy, Des Moines 

Grecory Brunk, Des Moines 

B. F. Butier, Waterloo 

Tim J. CAMPBELL, Newton 

E. J. Carrott, Davenport 

SHANNON B. CHARLTON, 
Manchester 

Rosert W. CLEWELL, Dubuque 

Frank J. Comrort, Des Moines 

Wayne G. Coox, Davenport 

J. W. Cory, Jr., Spencer 

Grorce Cosson, Des Moines 

Joun E. Cross, Newton 

Epwarp A. Doerr, Davenport 

Wa tter R. Dyer, Boone 

Exu.ters Enciisu, Des Moines 

Donatp Evans, Des Moines 

F. S. Fit more, Des Moines 

Ray O. GARBER, Des Moines 

CLEMENT W. GarFiELD, Humboldt 

T. H. Goneen, Calmar 

Louis S. Gorpsperc, Sioux City 

Grorce D. Harris, Waterloo 

Wi.t1aMm L. Hassett, Des Moines 

Puineas M. Henry, Des Moines 

ALEXANDER A. HOLMEs, 
Strawberry Point 

Joun F. Hynes, Des Moines 

T. M. Incersoitt, Cedar Rapids 

Paut G. James, Des Moines 

E. A. Jounson, Cedar Rapids 

CuarLes B. KAUFMANN, Davenport 

Dents M. KeLitener, Fort Dodge 

Epwarp D. Ketty, Emmetsburg 

Francis J. Kusie, Des Moines 

Cart H. Lampacn, Davenport 

GarELD Leminc, Hampton 
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Luke E. Linnan, Algona 
G. P. Linvittz, Cedar Rapids 
Pau E. McCarvitte, Fort Dodge 
Ancus A. McLaucaH in, 

Des Moines 
FRANK F. Messer, Iowa City 
G. ArTHur MinnicH#, Carroll 
Frank A. O’Connor, Dubuque 
Wiuuiam Z. Procror, Des Moines 
Crype C, Putnam, Des Moines 
P. C. Rasmussen, Council Bluffs 
Louris E. Roppewic, Davenport 
CLARENCE D. Roseserry, LeMars 
ALLAN R. SHEPHERD, Des Moines 
V. Craven SHUTTLEWorTH, Cedar 

Rapids 
Cart A. SMEDAL, Ames 
Eart Situ, Mason City 
Paut W. Stewarp, Des Moines 
BENJAMIN F. SwisHER, Waterloo 
E, Raymonp Tipton, Muscatine 
O. S. THomas, Rock Rapids 
Joun W. Tostn, Vinton 
Epwarp S. Wuire, Harlan 

Louisiana 

Percy S. Benepict, New Orleans 
Frep G. Benton, Baton Rouge 
Jerome A. Broussarp, 

St. Martinville 
Howe. Carter, Jr., New Orleans 
Botitinc A. Cross, Baton Rouge 
C. J. Extts, Rayville 
W. Frank GLapney, Baton Rouge 
W. D. Gorr, Baton Rouge 
Louis C. Guipry, New Orleans 
Wuu1am J. Guste, New Orleans 
F, Leonarp Harcrove, Shreveport 
Jacos B. Heroip, Shreveport 
N. S. Horrpauir, Crowley 
H. Lester Hucues, Natchitoches 
Governor SAM H, Jones, 

Baton Rouge 
WiuiaM J. Kearney, Jr., 

New Orleans 
Wa ter Lemann, Donaldsonville 
SAMUEL P. Love, Shreveport 
E. Howarp McCates, New Orleans 
Jesse C. McGee, Harrisonburg 
Cart H. McHenry, Monroe 
CHARLES Mapison, New Orleans 
Frank S. NorMAnn, New Orleans 
Cuartes A. O’Nie,tt, New Orleans 
LEANDER H. Perez, New Orleans 
W. C. Perrautt, Baton Rouge 
Vance Piaucue, Lake Charles 
Witram C. Roperts, Alexandria 
Max M. SCHAUMBURGER, 

New Orleans 
Frep Srmon, Shreveport 
Davin E. SMITHERMAN, Shreveport 
Jerr B. Snyper, Tallulah 
Harry F,. Stizes, Jr., New Orleans 
S. G. THornton, Alexandria 
Norman R. Titpen, New Orleans 
Joun L. Torer, New Orleans 
Eucene H. WALtEgrt, Jr., 

New Orleans 
Hersert S. Wett, New Orleans 


Maryland 
Cuester A. ALBRECHT, Baltimore 
Levin C. Barey, Salisbury 


New MEMBERS OF THE SOCIETY 


Grorce O. Biome, Baltimore 

Howarp Catvert Brecet, Baltimore 

Joun M. Butter, Baltimore 

JaMes CAreD, 3rd, Baltimore 

Cartes P. Coapy, Jr., Baltimore 

THEOpoRE R. DANKMEYER, 
Baltimore 

JosepH TowNnsenp ENGLAnp, 
Baltimore 

Foster H. FANsEEN, Baltimore 

Hatt Hammonp, Baltimore 

Epwarp E. Harcest, Jr., Baltimore 

Sau A. Harris, Baltimore 

Pau. R. Hassencamp, Baltimore 

Joun H. Hessey, Baltimore 

Georce Horrersert, Baltimore 

Harry O. Levin, Baltimore 

Cuartes T. LeViness, Baltimore 

Hersert Levy, Baltimore 

Wu.iam J. McWi1aMs, 
Annapolis 

HERMAN M. Moser, Baltimore 

AMBLER H. Moss, Baltimore 

Joun J. Neusaver, Baltimore 

ALFRED J. O’Ferratt, Baltimore 

S. Marvin Peacu, Hyattsville and 
Upper Marlboro 

Wit.1aM C. Rocers, Baltimore 

Crater W. Situ, Baltimore 

Max Soxo., Baltimore 

Joun S. STan ey, Baltimore 

Kari F. STeInMANN, Baltimore 

RapHAeL WALTER, Baltimore 

Epwarp L. Warp, Baltimore 

CuHartes R. Wesser, Baltimore 

Michigan 

Joun T. ALLMAND, Detroit 

I. A. Capizz1, Detroit 

G. Doucias CLappPerTON, Lansing 

James Cieary, Battle Creek 

S. Gerarp Conk Lin, Detroit 

Grant L. Cook, Detroit 

Wocorurr B. Cram, Detroit 

Roy H. Curtiss, Detroit 

Mark Twain Davis, Saginaw 

Joun J. Donanvue, Roscommon 

Greorce A. Donpero, Royal Oak 

WutiaM E. Doran, Flint 

Utysses S. Esy, Cassopolis 

Hersert M, E:ces, Detroit 

H. T. Exversy, Detroit 

Gerorce S. FirzcEera.p, Detroit 

DonaLp B. Freperick, Detroit 

Titpen M. GALLacueR, Detroit 

Wiutam B, Grzgs, Detroit 

F. Ray Griiespre, Sault Ste Marie 

Puiip GrirFitus, Detroit 

M. Grove Hartcu, Jackson 

Asa K. Haypen, Cassopolis 

Frep B. Hu1, Detroit 

C. J. Huppieston, Detroit 

Max Hutett, Detroit 

Sypney A. Jacoss, Detroit 

Cartos J. Jotty, Detroit 

GeraALpD Kane, Detroit 

SaMuEL W. Lets, Detroit 

Harortp R. Lesuiz, Jackson 

K. B. Matruews, Ludington 

Joun B. Metiorr, Ann Arbor 

Cuarites A. Meyer, Detroit 

Frank G. Mrxter, Detroit 
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Joun L. Moxersky, Inkster 
Guy W. Moore, Detroit 
JoHn Mortn, Detroit 
HAsKELt L. Nicuots, Jackson 
Jay H. Payne, Ann Arbor 
Georce FE. Parker, Detroit 
CLARENCE A. Rem, Detroit 
Cuarles A. RETZLAUFF 

East Detroit 
Frank G. SCHEMANSKE, Detroit 
Freperick A. Scuopp, Detroit 
Georce W. Scuupticu, Detroit 
Ettsworts G. Smiru, Detroit 
Max Smirtt, Detroit 
Grorce R. Sniper, Detroit 
Grecory G, SouKHopoL, Detroit 
Haroip R. Suttivan, Detroit 
ANDREW J. Sura, Detroit 
Watter H. Taytor, Newaygo 
Georce A. WINKLER, Battle Creek 
Epwarp Z, Wrosiesk1, Detroit 


Minnesota 
James C, Oris, St. Paul 


Missouri 
Jess NATHAN, Neosho 


Nebraska 


Cuaries E, Asport, Fremont 
Cuar_es F, Apams, Aurora 
WiuraM I. AirKen, Lincoln 

T. S. Aven, Lincoln 

Wisur S. Aten, Holdrege 
Avusurn H. Arxrns, Scottsbluff 
Criair J. Barrp, Omaha 

STANLEY Bartos, Wilber 
MaxweLt V. BecutoL, Lincoln 
Curnton Brome, Omaha 
Harvey A. BruBaker, Nelson 
Cart C. Cartney, Lincoln 

C. L. Crark, Lincoln 

Datias A. Crouse, Chappell 
Morris D. Coox, Fremont 

P. James Coscrove, Lincoln 
Juuius D. Crontn, O'Neil 
Marnarp E. Crossy, North Platte 
Raymonp M. CrossMan, Omaha 
Joun M. Dierks, Nebraska City 
Cuaries E, Erprep, McCook 
Epcar Ferneau, Auburn 

A. W. Fiexp, Lincoln 

Epwarp F. Focarty, Omaha 
Henry H. Foster, Lincoln 
Witiram Gropinsky, Omaha 
DanieL J. Gross, Omaha 
Vircit J. Haccart, Omaha 
Crarence E. Hatey, Harlington 
P. J. Heaton, Sidney 

B. E. Henpricxs, Wahoo 
Maurice S. Hevetone, Beatrice 
Yate C. Hottanp, Omaha 
Wituram J. Horz, Omaha 
WituiaM I. Jones, Omaha 
Cnaries H. Kersey, Norfolk 

J. W. Kinsrncer, Lincoln 
Paut N. Kirk, Grand Island 

J. J. Krayicex, Omaha 

Harry D. Lanois, Seward 
Georce A. Lez, Lincoln 

Wa tter P. Loomis, Omaha 
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ALEXANDER McKie, Jr., Omaha 
W. A. Meserve, Creighton 

Wa tter R. Metz, Alliance 
Henry Monsky, Omaha 
Tuomas M. Morrow, Scottsbluff 
Gerorce H. Moyer, Madison 
Atrrep C. Muncer, Omaha 
Greypon L. Nicos, Chadron 
Casper I. Orrutt, Omaha 
Euczne D. O’SuLLIvan, Omaha 
Tracy J. Peycxe, Omaha 
Harris A. Potty, Omaha 
Haro_p A. Prince, Grand Island 
Frank M. Ratn, Fairbury 
Joun A. Ringe, Omaha 
Wuram RitcHir, Omaha 
Ricuarp E. Rosinson, Omaha 
Epwarp J. SHOEMAKER, Omaha 
ABEL V. SHOTWELL, Omaha 

C. A. Sorensen, Lincoln 
Victor E. SpittLer, Omaha 
Ratpo E, Svozopa, Omaha 

A. C. R. Swenson, Omaha 
Rosert R. Troyer, Omaha 

G. M. Tunison, Omaha 
Rainey T, WELLS, Omaha 
Apotpn E, Wen«KE, Lincoln 
LauRENS WILLIAMS, Omaha 
Joun W. Yeacer, Lincoln 


New Jersey 


Louis J. Beers, Newark 
Cuaries De Fazio, Jr., Hoboken 
Jerome C, E1senserc, Newark 
ApotpH S. Hummet, North Bergen 
Ohio 
Joun H. Busrarp, 
Cleveland Heights 
Henry W. CHERRINGTON, Gallipolis 
LeRoy R. Conen, Jr., Dayton 
Dan B. Cutt, Cleveland 
U. G. Denman, Toledo 
Josepu O. Eppstetn, Toledo 
Horace B. Fay, Cleveland and 
Willoughby 
Atva W. GotpsmitH, Cincinnati 
DonaLp M. Hamitton, Columbus 
Homer W. Hammonp, Lisbon 
Otro L. Hanxison, Toledo 
Wuu.iam W. Krerer, Springfield 
Dewey B. McVicker, Warren 
F, K. PickertncG, Cleveland Heights 
Tuomas B. STAHL, Fremont 
Cietus B. THorntTon, Van Wert 
Frep J. Younc, Cleveland 


Oklahoma 


Sam T. ALLEN, Sapulpa 

Joun L. Arrincton, Pawhuska 

Otto C. Barsy, Beaver 

Wa tter L, Barnes, Bartlesville 

T. R. Benepum, Norman 

Rozert E, Bow ine, Pauls Valley 

W. H. Brown, Oklahoma City 

E, J. Doerner, Tulsa 

Russet, R. Hays, Tulsa 

Rosert D. Hupson, Tulsa 

Wasu E. Hupson, Tulsa 

J. H. Jarman, Oklahoma City 

CHARLES Epwarp JOHNSON, 
Oklahoma City 
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RussELL Jounson, Oklahoma City 
Georce N. Orey, Ardmore 

Leon C. Puiurps, Oklahoma City 
LocGAN STEPHENSON, Tulsa 

Dean Territt, Oklahoma City 

L. E. Tryon, Guymon 

GLenN O. WALLACE, Wewoka 


Oregon 


Homer D. ANGELL, Portland 

Roswe.t. H. C. Bennett, Newberg 

Rozert O. Boyp, Portland 

Frep W. Bronn, Portland 

E. R. Bryson, Eugene 

Ravtpu H, Cake, Portland 

J. H. Carnanan, Klamath Falls 

Rogert G. CLOSTERMANN, Portland 

A. S. Coorey, Pendleton 

James J. Crossiey, Portland 

Davip B. Evans, Eugene 

Pau P. Farrens, Portland 

Joun L. Foore, St. Helens 

ArTHUR M. Geary, Portland 

Sipney J. Granam, Portland 

RatpH S. Hamitton, Bend 

JosepH J. Her~ner, Baker 

Henry L. Hess, La Grande 

Dat M. Kine, Myrtle Point 

ANDREW KoeRNER, Portland 

Miss JEAN Lacerguist, Portland 

Eart C, Latourette, Oregon City 

Lyman E., Latourette, Portland 

Hatt S. Lusk, Salem 

Rozert D. Lyte, Vale . 

Frank C. McCottocnu, Portland 

ArTHUR I. Mouton, Portland 

CuHarRLEsS W. Reppinc, Portland 

WALDEMAR SETON, Jr., Portland 

CHESTER A. SHEPPARD, Portland 

Omar C, Spencer, Portland 

C. L. Sweex, Pendleton 

Rosert Tucker, Portland 

I. H. Van WINKLE, Salem 

Joun C. Veatcu, Portland 

J. C. Veazie, Portland 

ErskKINE Woop, Portland 
Virginia 

Harvey B. Apperson, Roanoke 

Witarp R. AsHsurn, Norfolk 

A. W. ParkKspaLe, Lynchburg 

H. W. Bertram, Harrisonburg 

R. A. Bickers, Culpeper 

H. C. Bottine, Norton 

MarsHALL L. Bowpen, Suffolk 

Roya E, Caseii, Richmond 

Preston W. CampseELL, Abingdon 

T. Russet, CatHer, Winchester 

Stuart G. CHRISTIAN, Richmond 

Peyton, CocHRAN, Staunton 

F. J. Dean, Jr., Norfolk 

Asuton Dovett, Williamsburg 

E. Ennis Eanes, Emporia 

Joun J. Farrsank, Jr., Richmond 

Louis B. Fine, Norfolk 

Cuares E. Forp, Newport News 

V. M. Geppy, Williamsburg 

Howarp C. Giimer, Jr., Pulaski 

GARRARD GLENN, Ivy Depot 

Joun M. Go.tpsmirH, Radford 

Morton G. Goong, Dinwiddie 

H. W. Goopwyn, Richmond 
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JosepH V. Gorman, Lynchurg 
Frep B. Greear, Norton 
Laurens D. Hanpy, Danville 

J. Cartton Hupson, Norfolk 
Harry H. Kanter, Norfolk 
Cuarites L. KaurmMan, Norfolk 
J. Stoan KuyKENDALL, Winchester 
Davip H. Leake, Richmond 

R. S. Lerrwicu, Roanoke 

Otto Lowe, Cape Charles 
Wuiam G. Maupin, Norfolk 
Epwin B. Meapg, Danville 

W. M. MINTER, Mathews 

Wizeur G. MITCHELL, Richmond 
Hitt Montacue, Richmond 

T. Justin Moore, Richmond 

C. H. Morrissett, Richmond 
Leonarp G. Muse, Roanoke 
Wituram E. Neswett, Luenenburg 
Ivor A. Pace, Norfolk 

Lester S. Parsons, Norfolk 

T. X. Parsons, Roanoke 

S. AsHton Patterson, Richmond 
Joun Paut, Harrisonburg 
Tuomas W, Pui.urps, Arlington 
W. C. Piucxett, Norfolk 
Epmonp M. Preston, Richmond 
Tuomas L, Preston, Richmond 
Dave E. SATTerFIELD, Jr., Richmond 
VirciInius R. SHACKELForD, Orange 
ENGLISH SHOWALTER, Roanoke . 
Curtis Srmpson, Roanoke 

Frep H. Skinner, Newport News 
ApraM P, StTapies, Richmond 
Hervert E, Story, Richmond 
JouN StrIcKLer, Roanoke 

Frank TALpott, Jr., Danville 
Forest T. TayLor, Staunton 

J. Hume Taytor, Norfolk 

J. J. Tempte, Prince George 
Wiu1am Tuck, South Boston 
Irsy TURNBULL, Boydton 
Cuares S. VALENTINE, Richmond 
MicHAEL B. WacENHEIM, Norfolk 
Joun L. WaLker, Roanoke 
Tuomas A. WiiiAMs, Richmond 
Sam B. Wirt, Jr., Richmond 

D. W. Woopsrince, Williamsburg 
Witam S. D. Woops, Richmond 


Washington 


H. C. Bropie, Olympia 

Ray Dummett, Seattle 
Cuartes A. McCase, Pomeroy 
Francis J. McKevitt, Spokane 
Lewis L. StepMAN, Seattle 


West Virginia 


E. S. Bock, Charleston 

GLENN Hunter, Morgantown 
FLeTcHeR W. Mann, Beckley 
Joun J. D. Preston, Charleston 
SAMUEL Price, Lewisburg 

H. H. Rose, Charleston 

Lant R. Siaven, Williamson 
ME vin G. Perry, Clarksburg 
MELvILLeE Stewart, Charleston 


Wisconsin 


Matcotm Ruizey, Eau Claire 
Tuappeus F, WaASIELEWSKI, 
Milwaukee 








